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VIA HAND DELIVERY RECEIVED
Peter Brundage FEB % 1 2006
Executive Officer X
Sacramento LAFCo

1112 I Street, Suite 100

Sacramento, CA 95814

Re:

Comments on the Draft Environmental Impact Report for the

Amendment of the Sphere of Influence for SMUD and Annexation
by SMUD of the Cities of West Sacramento, Davis, and Woodland and

Portions of Unincorporated Areas of Yolo County

Dear Mr. Brundage:

On behalf of the Coalition of California Utility Employees (‘CUE”), this letter
provides comments on the January 2006 Draft Environmental Impact Report
(“DEIR”) for the proposed Amendment of the Sphere of Influence for the
Sacramento Municipal Utility District (‘SMUD”) and Annexation by SMUD of the
Cities of West Sacramento, Davis, and Woodland and Portions of Unincorporated
Areas of Yolo County (“Project”). CUE is a coalition of unions whose members work
at essentially all of the electric utilities in California, both investor owned and
publicly owned. The unions include the International Brotherhood of Electrical
Workers, Local 1245, whose members work at both SMUD and the Pacific Gas and
Electric Company (‘PG&E”). CUE provides these comments based on concerns that
the proposed Project may result in adverse environmental impacts affecting the
areas where the members of the unions in CUE live and work.

SMUD has proposed to expand its sphere of influence to provide retail
electric service to the cities of West Sacramento, Davis, and Woodland and portions
of the unincorporated areas of Yolo County. SMUD plans to acquire the existing
electric distribution facilities within the annexation area presently owned and
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operated by PG&E. In addition, SMUD proposes to construct, modify or upgrade
the facilities and equipment hecessary to separate the electric distribution system
from PG&E’s remaining system to bring the system up to a higher standard of
reliability.! The Sacramento Local Agency Formation Commission (“LAFCo”) has
prepared the DEIR as the lead agency under the California Environmental Quality
Act (*CEQA”). The DEIR examines the potential impacts resulting from
construction and operation of the Project.

As these comments will demonstrate, the DEIR fails to comply with the
requirements of CEQA and may not be used as the basis for approving the Project.
It fails in significant aspects to perform its function as an informational document
that is meant “to provide public agencies and the public in general with detailed
information about the effect which a proposed project is likely to have on the
environment” and “to list ways in which the significant effects of such a project
might be minimized.”2

First, the DEIR fails to provide an accurate and complete description of the
Project. The DEIR fails to describe and evaluate the relationship of the proposed
annexation with the Roseville Energy Plant. '

Second, the DEIR fails to adequately evaluate the Project’s potential
construction impacts on air quality. Sacramento and Yolo Counties are designated
as non-attainment for specific ambient air quality standards. As a result of this
problem, it is vital that potential criteria air pollutant emissions from Project
activities be appropriately analyzed and mitigated.

Third, the DEIR fails to identify and mitigate potentially significant indirect
air quality impacts resulting from the Project leading to increased operation of the
Cosumnes Power Plant “CPP”).

Fourth, the DEIR fails to adequately disclose, evaluate and mitigate the
Project’s potential impacts on biological resources.

Fifth, the DEIR fails to accurately evaluate the Project’s potential to induce
increased pumping of water for irrigation. Increased pumping of irrigated water
may have significant impacts on the groundwater table.

1 DEIR at pp. ES-1/ES-2.
2 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 391.
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Sixth, the DEIR improperly concludes that the Project will not place sensitive
equipment in a flood zone.

Seventh, the DEIR’s evaluation of the Project’s potential impacts on energy
conservation and consumption is inadequate.

Eighth, the DEIR is deficient because it fails to evaluate the potential impact
that SMUD’s annexation of PG&E territory may have on the ability to respond to
power outages within the annexation area. Longer power outages may increase the
risk of attendant health, safety and environmental impacts.

Ninth, the DEIR proposes mitigation measures for agricultural impacts that
are insufficient and inconsistent with the City of Davis Municipal Code.

Tenth, the DEIR fails to adequately analyze cumulative impacts.

Eleventh, the DEIR improperly identifies numerous significant impacts as
“unavoidable” without any discussion of potential mitigation measures.

Twelfth, the DEIR fails to adequately examine the Project’s potential to
induce growth.

The DEIR must be revised to correct these failures and must then be re-
circulated for public review and comment.

We have prepared these comments with the assistance of technical experts,
including air quality expert Dr. Phyllis Fox, biologist Ellen Berryman, energy
consultant David Marcus and land use and water expert Tom Reid. The comments
of these experts are appended hereto as Exhibit A (Dr. Fox Comments), Exhibit B
(Berryman Comments), Exhibit C (Marcus Comments) and Exhibit D (Reid
Comments). Their curriculum vitae are attached as Exhibits E through H. Please
note that these experts’ comments supplement the issues addressed below and
should be addressed and responded to separately.
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I CEQA REQUIRES IDENTIFYING ALL POTENTIALLY SIGNIFICANT
PROJECT IMPACTS AND INCORPORATING FEASIBLE
MITIGATION MEASURES

CEQA has two basic purposes. First, CEQA is designed to inform
decisionmakers and the public about the potential, significant environmental effects
of a project.3 Except in certain limited circumstances, CEQA requires that an
agency analyze the potential environmental impacts of its proposed actions in an
environmental impact report (“EIR”).¢ An EIR’s purpose is to inform the public and
its responsible officials of the environmental consequences of their decisions before

they are made. Thus, an EIR “protects not only the environment but also informed
self-government.”s

To fulfill this function, the discussion of impacts in an EIR must be detailed,
complete, and “reflect a good faith effort at full disclosure.”® An adequate EIR must
contain facts and analysis, not just an agency’s conclusions.” CEQA requires an
EIR to disclose all potential direct and indirect, significant environmental impacts

_ of a project.8 A significant environmental impact is “a substantial, or potentially

substantial, adverse change in any of the physical conditions within the area
affected by the project, including land, air, water, minerals, flora, fauna, ambient
noise, and objects of historic or aesthetic significance.”®

The second purpose of CEQA is to require public agencies to avoid or reduce
environmental damage when possible by requiring alternatives or mitigation
measures.!? If an EIR identifies potentially significant impacts, it must then
propose and evaluate mitigation measures sufficient to minimize these impacts.1!
This requirement is the heart of CEQA. CEQA imposes an affirmative obligation on
agencies to avoid or reduce environmental harm by adopting feasible project

314 Cal. Code Regs. (“CEQA Guidelines”) § 15002, subd. (a)().

4 See, e.g., Pub. Resources Code § 21100.

5 Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564.

¢ CEQA Guidelines § 15151; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus
(1994) 27 Cal. App.4th 713, 721-722.

7 See Citizens of Goleta Valley v. Board of Superuvisors, supra, 52 Cal.3d at 568.

8 Pub. Resources Code § 21100, subd. ()(1); CEQA Guidelines § 15126.2, subd. (a).

2 CEQA Guidelines § 15382. :

10 CEQA Guidelines § 15002, subds. (a)(2)-(3); see also, Berkeley Keep Jets Over the Bay Committee v,
Board of Port Commissioners (2001) 91 Cal.App.4th 1344, 1354; Citizens of Goleta Valley v. Board of
Supervisors, supra, 52 Cal.3d at 564; Laurel Heights Improvement Ass’n v. Regents of the University
of California (1988) 47 Cal.3d 376, 400.

11 Pub. Resources Code §§ 21002.1, subd. (a), 21100, subd. (b)(3).
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alternatives or mitigation measures.!? Without an adequate analysis and
description of feasible mitigation measures, it would be impossible for agencies
relying upon the EIR to meet this obligation.

Mitigation measures must be designed to minimize, reduce or avoid an
identified environmental impact or to rectify or compensate for that impact.13
A public agency may not rely on mitigation measures of uncertain efficacy or
feasibility.* “Feasible” means capable of being accomplished in a successful
manner within a reasonable period of time, taking into account economic,
environmental, legal, social and technological factors.15 Mitigation measures must
be specific and fully enforceable through permit conditions, agreements or other
legally binding instruments.16 Mitigation measures that are vague or so undefined
that it is impossible to evaluate their effectiveness are legally inadequate.!?

II. THE DEIR FAILS TO DESCRIBE THE PROJECT’S RELATIONSHIP
TO THE ROSEVILLE ENERGY PARK POWER PLANT

The SMUD Annexation application states that the 160 MW Roseville Energy
Park power plant must be commissioned in order to have adequate load serving
capacity in the annexation territory.18 The DEIR, however, fails to disclose or
evaluate the relationship between SMUD and the Roseville Energy Park power
plant.

An accurate project description is the sine qua non of an informative, legally
adequate EIR.1® A legally sufficient project description must contain a “general
description of the project’s technical, economic, and environmental characteristics,

12 Pub Resources Code §§ 21002-21002.1.

13 CEQA Guidelines § 15370.

14 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 727 (finding
groundwater purchase agreement inadequate mitigation measure because no record evidence existed
that replacement water was available).

15 CEQA Guidelines § 15364.

16 CEQA Guidelines § 15126.4, subd. (a)(2). '

17 San Franciscans for Reasonable Growth v. City & County of San Francisco (1984) 151 Cal.App.3d
61, 79.

18 SMUD Annexation Application at p. 55.

19 County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192.
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considering the principal engineering proposals if any and supporting public service
facilities.”20

While an EIR need not contain design-level description of the Project, it must
contain sufficient, specific information about the Project to allow an evaluation and
review of its environmental impacts.2! Without an accurate description on which to
base an EIR’s analysis, CEQA’s objective of furthering public disclosure and
informed environmental decision-making would be impossible and consideration of
mitigation measures and alternatives would be rendered useless.22

As a result of the failure to identify the relationship of the Roseville Power
Plant to the Project, the DEIR fails to disclose and evaluate significant
environmental impacts. Increased or intensified operation of the Roseville Power
Plant due to its relationship to the annexation may result in significant air
pollutant emissions.

If key Project features are not described, then the related direct, indirect and
cumulative impacts cannot be evaluated; mitigation measures cannot be imposed;
and alternatives cannot be effectively evaluated. The omission of the Project’s
relationship to the Roseville Power Plant in the description of the Project must be
corrected in a revised DEIR. Because such revisions would be significant, the
revised DEIR must also be recirculated for public review and comment.23

IIl. THE DEIR’S EVALUATION OF AIR QUALITY IMPACTS IS LEGALLY
DEFICIENT ‘

The Sacramento Valley Air Basin is designated as non-attainment for specific
ambient air quality standards.2¢ As a result of this problem, it is vital that
potential criteria air pollutant emissions from Project activities and resulting
impacts on ambient air quality be appropriately analyzed. In particular, the
potential impact from construction-related emissions must be accurately evaluated
and appropriate mitigation measures most be proposed. The DEIR’s evaluation of

20 CEQA Guidelines § 15124, subd. (c).

21 Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal App.4t: 20.

22 County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192-193, 197-198, 203.

23 Pub. Resources Code § 21092.1; CEQA Guidelines § 15088.5; Laurel Heights Improvement Assn v.
Regents of Untv. of Cal., supra, 6 Cal.4th at 1129.

24 Dr. Fox Comments. ’
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construction emissions, however, is inaccurate, lacks foundation, and fails to
identify adequate mitigation.

A. The DEIR’s Description of the Project’s Construction Activities
Is Inadequate

An EIR must provide enough analysis and detail about environmental
1mpacts to enable decisionmakers to make intelligent judgments in light of the
environmental consequences of their decisions.25 Under the law, the lead agency
must make a good faith effort to fully disclose the environmental 1mpacts of the
project. This requirement cannot be met unless the project is adequately described
and existing setting information is complete.26 Both the public and decisionmakers
need to fully understand the implications of the choices presented by the Project,
mitigation measures, and alternatives.27

The purpose of reviewing and evaluating an EIR include disclosing agency
analyses, checking for accuracy, and detecting omissions.?8 This objective can only
be accomplished if the EIR contains sufficiently detailed information regarding its
methodologies, assumptions, inputs, and results. As discussed below, the DEIR
fails to provide sufficient information to enable informed decision-making by
LAFCo, the public, and the permitting agencies.

1. The DEIR Lacks a Construction Schedule and Provides
No Information on the Project’s Buildout Horizon

Impacts on air quality from construction and operation depend on the
duration and phasing of the various Project components.2® Yet the DEIR lacks any
information on the anticipated buildout horizon of the proposed Project components.
The DEIR analyzes the physical Components 4, 5, and 9 at the project level, yet
defers analysis of physical Components 6, 7, and 8 to a later date. The DEIR
vaguely refers to a “preliminary construction schedule” used for its air quality
analysis, yet fails to include this schedule.3® Further, the DEIR contains no

% See CEQA Guidelines § 15151; Kings County Farm Bureau v. City of Hanford, supra, 221

Cal. App.3d 692.

26 See County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 199.

27 See Laurel Heights Improvement Ass’n v. Regents of University of California, supra, 6 Cal.4th at
1123.

28 CEQA Guidelines §§ 15200(a)-(c).

29 The DEIR refers to the Project components as “Program Components.”

30 DEIR at p. IV-32.
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information whatsoever on the anticipated duration of construction activities or
buildout horizon for any of the individual Project components as well as the entire
Project.

The lack of a detailed construction schedule, particularly the overlap of
construction phases, prevents adequate review of the DEIR’s air quality analysis.
The DEIR must be revised to include a detailed construction schedule for those
Project components that were reviewed at the project level showing the phasing of
construction activities for the various Project components. Further, the DEIR
should contain a construction schedule for the remaining Components 6, 7, and 8
with a projected buildout horizon for each component.

2. The DEIR Fails to Provide Adequate Support for Fugitive
Dust Emission Estimates from Construction

The DEIR presents fugitive dust emissions based on “an approximate release
of 10 Ib/acre-day, and on estimates of the maximum areas of disturbance for each
infrastructure component.” The DEIR concludes that fugitive dust emissions from
construction of each component would be below the 150 Ib/day threshold used by the
Yolo-Solano Air Quality Management District (“YSAQMD”) and would therefore
constitute a less than significant impact.3! The DEIR fails to provide any support
for its assumptions and calculations, such as the estimates of the maximum area of
disturbance of each component or the origin of the emissions factor.

CEQA requires conclusions in an EIR to be supported by substantial
evidence.3?2 Furthermore, an EIR must provide the reader with the analytic bridge
between its ultimate findings and the facts in the record.3? By failing to provide any
support for its fugitive dust emission estimates, the DEIR’s findings lack
foundation. The DEIR should be revised to include all assumptions and
calculations for fugitive dust emissions.

31 1d.

32 Pub. Resources Code § 21081.5; CEQA Guidelines § 15091, subd. (b).

33 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506; see
CEQA Guidelines, § 15091.
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B. The DEIR Improperly Defers Construction Air Quality Impact
Analysis for Project Components 6, 7, and 8

The DEIR analyzes Components 1, 2, 3, 4, 5, and 9 at the project level but
analyzes future Components 6, 7, and 8, a new transmission line, a new substation,
and distribution system upgrades, at the program level only. The DEIR maintains
that “[i]t is premature for this EIR to develop specific alignments for Program
Component 6 or specific locations for Program Component 7.”34 Specifically, the
DEIR states that “SMUD will determine the exact locations and configurations of
such facilities only after preparation of site-specific environmental analyses, which
will be contained in one or more subsequent environmental documents.”3 The
DEIR justifies this approach on the grounds that “[clonsistent with the tiering
approach adopted by this Program and encouraged by CEQA, future environmental
analyses for projects associated with this Program will concentrate on the
environmental effects that may be mitigated or avoided in connection with the
decision on each later project.”36 The DEIR further elaborates that “SMUD ...
would have to prepare one or more additional environmental document(s) to analyze
the impacts of these Program components on the environment at a project level.”3?

Despite its assertion that additional environmental documents would be
prepared, it appears that LAFCo attempts to evade, rather than “tier” the
environmental review for the Project, thereby never quantifying total emissions
from the Project. Deferred analysis of the remaining components, as proposed in
the DEIR, would potentially fail to identify and, consequently, adequately mitigate
potential, significant impacts.

First, the DEIR indicates that SMUD will prepare a detailed construction
schedule and updated emissions inventory before construction of the substation and
proposes mitigation measures that would be required in the event that emission of
ozone precursors, when added to the other infrastructure construction anticipated
at the same time, would exceed 85 Ib/day, the Sacramento Metropolitan Air Quality
Management District’s (“SMAQMD”) CEQA significance thresholds.38 Yet no such
analysis with associated, required mitigation is proposed for Component 6, the

3 DEIR at p. 11-20.

35 DEIR at p. I1-4.

36 DEIR at p. 11-6.

37 DEIR at p. ES-2.

38 DEIR at p. IV-33. SMAQMD recommends only a quantitative significance threshold for NOx but
not for ROG. Further, the DEIR should have required YSAQMD’s lower significance thresholds of
82 Ib/day to determine significance of ozone precursors.
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Woodland-Elverta Transmission Line. It appears that the DEIR attempts to evade
environmental review for this component.

Second, the DEIR recognizes that “specific construction details of the Willow
Slough substation or revisions to the construction schedule could result in NOx
construction emissions exceeding the threshold” and that this “would be a
significant impact.”39 Despite this recognition, the DEIR, at this point, declares no
significant impact from construction of Project components that are constructed
simultaneously and defers further analysis to subsequent environmental review 40

Moreover, the DEIR’s construction emissions iventory, based on a
preliminary construction schedule provided by SMUD, shows that construction of
the Willow Slough substation is anticipated concurrently with Component 4, the
Power Inn Road to Hedge Substation Transmission Line.4!

According to the DEIR, Project construction is anticipated to occur “generally
between May 1 and September 30” and is projected to begin in 2006.42 Clearly, the
time period between the anticipated certification of the Final EIR for the Project
and the anticipated start of construction on May 1, 2006 would not allow for enough
time to complete a separate, detailed project level individual environmental review
for the Willow Slough substation, as proposed by the DEIR. Thus, a detailed project

level environmental review for this Project component should have been included in
the DEIR.

In sum, there are several indications that an adequate supplemental
environmental review of the Project and all its components will not be guaranteed if
the DEIR is certified, as proposed. The DEIR should be revised to include a project
level air quality analysis for all Project components that can reasonably be
anticipated to have overlapping construction phases, particularly, the Willow
Slough substation.

38 DEIR at p. IV-32.
40 DEIR atp. IV-33.
41 DEIR at p. IV-31.
42 DEIR at pp. II-21 and G-6/G-7.
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C. The DEIR’s Air Quality Analysis Underestimates Construction
Emissions and Fails to Identify Significant Impacts

As demonstrated by air quality expért Dr. Phyllis Fox’s attached comments,

the DEIR’s air quality analysis considerably underestimates construction emissions.

As a consequence, it fails to identify and adequately mitigate significant impacts
from construction diesel exhaust emissions and fugitive dust emissions. If
estimated correctly, NOx and PM10 emissions from construction of the Project

would exceed even the YSAQMD’s and SMAQMD’s quantitative daily significance
thresholds.43

1. The DEIR Improperly Reduces SMAQMD’s
Recommended Emission Factors for Off-road Equipment
and, Thus, Fails to Identify Significant NOx Emissions

For its construction emission estimates, the DEIR’s air quality analysis relies
on predicted emission factors for diesel exhaust from off-road construction
equipment for the year 2006 contained in SMAQMD’s Guide to Air Quality
Assessment.** SMAQMD’s predicted emission factors for off-road equipment are
provided in pounds of pollutants per day.45 The DEIR’s air quality analysis reduces
these emission factors for all off-road equipment by 20%, assuming an
“80% active cycle.”46

This reduction is improper because typical load factors and typical daily
hours of operation of the equipment at a construction site are already factored into
the emission factors developed by SMAQMD.47 The procedure recommended by
SMAQMD simply requires multiplying the predicted emission rate in pounds per
day for pollutant by target year times the number of pieces of equipment.48

Dr. Fox has estimated emissions from Project construction adjusting the
emission factors for off-road equipment to 100% of the SMAQMD-recommended
emission factors and otherwise using all of the DEIR’s assumptions. Her attached
comment letter presents the detailed calculations.

43 Dr. Fox Comments at p. 5.

44 DEIR at pp. G-6 and G 7. -

45 SMAQMD, A Guide to Air Quality Assessment in Sacramento County (July 2004) at p. 3-6,
Table 3-2.

46 DEIR at pp. G-7 through G-10.

47 Dr. Fox Comments at p. 5.

48 Id.
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Dr. Fox’s calculations demonstrate that NOx emissions from construction
would exceed the YSAQMD's significance threshold of 82 lb/day as well as the
SMAQMD’s significance threshold of 85 Ib/day.4® By introducing a fictitious “active
load factor,” the DEIR reduced estimated emissions from construction to below both
Districts’ NOx significance thresholds.

Therefore, the DEIR erroneously concluded that Project construction would
not result in significant adverse impacts on air quality. If using the correct
calculation procedure, NOx emissions would considerably exceed both Districts’
significance thresholds. The DEIR’s air quality analysis must be revised to address
this error and the DEIR must require adequate mitigation to reduce or eliminate
the significant impact from NOx emissions.

2. Actual Construction Activities May Be Inconsistent With
the SMAQMD Assumptions Used to Develop Emission
Factors, Resulting in Higher Actual Emissions Than
Estimated :

The DEIR’s air quality analysis relies on predicted emission factors for diesel
exhaust from off-road construction equipment contained in the SMAQMD Guide to
Air Quality Assessment for the Year 2006.50 The SMAQMD’s predicted emission
factors were developed to reflect average emissions from construction equipment in
future years, taking into account the composition of the entire construction vehicle
fleet, including a certain fraction of newer vehicles that comply with the California
Air Resources Board (“CARB”) Tier 1 or Tier 2 emission standards.5?

Nevertheless, the Project’s construction fleet may not reflect the predicted
average construction fleet assumed for developing SMAQMD’s construction
emission factors for off-road equipment. Given the long life of diesel engines, pre-
1996 equipment may remain in use for decades without any retrofitting and may
therefore be used extensively by the crews contracted for construction of the
Project.52

49 Dr. Fox Comments at p. 6.
56 DEIR at pp. G-6/G 7.

51 Dr. Fox Comments at p. 7.
52 Id.
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The DEIR cannot rely on 2006 emission factors unless it specifically requires
as an enforceable mitigation measure that the construction equipment meet the
assumptions built into SMAQMD’s emission factors.53 To ensure that a project’s
construction emissions do not exceed emission estimates using these emission
factors, SMAQMD’s guidelines require explicitly that the lead agency should
include the following conditions for construction activities:5¢

* The number of pieces of equipment operating at the construction site should
be limited to the number used in the emission calculations.

* The amount of grading on any one day should be limited to the area used in
the emission calculations.

* Ifthe emission calculations are based on the use of newer, low-emitting
equipment, then the Project construction should be limited to using only the
low emission equipment.

* Maintain heavy-duty earthmoving, stationary and mobile equipment in
optimum running condition, because emission estimates assume proper
engine tuning.

The DEIR does not contain any of the above-listed provisions. Thus, actual
diesel exhaust emissions from equipment used on site may be considerably higher
than those presented in the DEIR. Project construction activities and equipment
are not required to incorporate these control measures. Nor are they required to
comply with any other of the assumptions relied on to develop SMAQMD’s predicted
emission factors such as the percentage of the fleet mix meeting Tier 1 or Tier 2
standards.

Therefore, the DEIR should be revised to reflect either the potential use of
pre-Tier 1 construction equipment or, alternatively, to include mitigation measures
requiring construction contractor fleets to meet the SMAQMD’s 2006 emission
factors as well as SMAQMD’s above-cited conditions. :

53 Id.
s4]d.
1011-549d
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3. The DEIR’s Assumptions for Phasing Construction
Emissions Are Flawed, Resulting in Underestimates of
Diesel Exhaust Emissions and Failure to Identify
Significant Impacts on Air Quality

The DEIR’s conclusion that emissions of all pollutants would be below
YSAQMD’s daily significance thresholds lacks sufficient evidentiary support.5® The
DEIR determined that the construction phases involving the largest emissions that
may overlap would be construction of foundations and installation of poles for
Project Component 4, the Power Inn Road to Hedge Substation Transmission Line
Reconstruction, and the grading/funderground work for Project Component 7, the
Willow Slough substation.

The DEIR, however, provides neither SMUD’s preliminary construction
schedule nor any other support for its assumption that none of the other
construction phases would be constructed concurrently. Further, the DEIR contains
contradictory information with respect to the potential overlap of Project
Component construction phases. On the one hand, the DEIR states that “Ie]ach
phase is such that, at any given location, one phase must be complete before the
next can occur.”56 On the other hand, the summary of daily emissions contains
emissions from two phases of one Project component, i.e. Phase 1, construction of
foundations, and Phase 2, installation of poles, for Project Component 4, the Power
Inn Road to Hedge Substation Transmission Line.5? No explanation is provided for
this discrepancy.

The DEIR estimated potential NOx emissions from construction of Phase 1
and 2 of Project Component 4 plus emissions from Phase I of Project Component 7
at 74.9 Ib/day. From the DEIR’s Project description, it appears that Project
Component 5, the North City Interconnection would be constructed concurrently
with Project Component 4. (See Comment II.) Phase 1 (construction of foundation)
of Project Component 5, has been estimated by the DEIR’s air quality analysis at
14.9 1b/day. Thus, total NOx emissions from construction of these four phases
would be 89.8 b/day (74.9 Ib/day + 14.9 Ib/day, exceeding YSAQMD’s and
quantitative daily significance threshold for NOx of 82 Ib/day. Simultaneous

55 DEIR at p. IV-31.
56 DEIR at p. IV-31.
57 DEIR at p. IV-31, Table IV.C-3.
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construction of any other construction phase of Project Component 5 would
similarly result in exceedance of YSAQMD’s significance threshold.58

In aggregate, the individual flaws in the DEIR’s air quality analysis present
pervasive evidence that construction emissions presented in the DEIR are
considerably underestimated.5® As a result, the DEIR fails to identify and
adequately mitigate significant impacts. The DEIR should be revised to address the .
above-mentioned problems and be recirculated for public review.

D. The DEIR Fails to Identify Potential Significant Impacts from
Construction Fugitive Dust Emissions

The DEIR’s fugitive dust emission estimates for Project construction are
based on the maximum daily acreage disturbed for each infrastructure component
and an average emission factor of 10 Ib/acre-day of PM10. Estimated emissions for
Project Components 4, 5, 6, and 7 are 1.1 Ib/day, 0.07 1b/day, 113 lb/day, and
5 Ib/day of PM10, respectively. The DEIR concludes that fugitive dust emissions
would be below YSAQMD’s significance threshold of 150 Ib/day of PM10 and
therefore less than significant.®® However, as discussed in the attached comments
of Dr. Fox, fugitive dust emissions could potentially be substantially higher.6!

The emission factor of 10 Ib/acre-day of PM10 for fugitive dust emissions from
construction sites appears to be based on the average fugitive dust emission factor
for construction activities contained in the computer model URBEMIS.62 This is the
modeling program recommended by SMAQMD’s Guide to Air Quality Analysis to
estimate emissions from Project construction and operation. The URBEMIS model
also provides a worst-case emissions factor of 38.2 Ib/day of PM10.63 Using this
model, Dr. Fox estimates that fugitive dust emissions from Project construction
could potentially be up to 3.82 times higher than estimated by the DEIR.64
Conditions at the construction site that would generate emissions of 13.3 Ib/acre-
day of PM10, only marginally higher than the average emissions factor of

58 Dr. Fox Comments at p. 8.

59 Id.

80 DEIR at p. IV-32.

61 Dr. Fox Comments at p. 9.

62 URBEMIS is a computer program that can be used to estimate emissions associated with land
development projects in California. URBEMIS stands for “Urban Emissions Model.”

83 Software User’s Guide: URBEMIS2002 for Windows with Enhanced Construction Module,
Version 8.7, Emissions Estimation for Land Use Development Projects (April 2005) at p. 25.

64 Dr. Fox Comments at p. 9.
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10 lb/acre-day of PM10, would result in exceedance of YSAQMD’s daily quantitative
significance threshold of 150 Ib/day of PM10.65 Construction of the Willow Slough
substation could, under worst-case conditions such as windy days, result in fugitive
dust emissions of 431.7 Ib/day of PM10.86 This would substantially exceed
YSAMQD’s significance threshold.

Thus, the DEIR fails to 1dentify and adequately mitigate the potential for
significant daily dust emission impacts. These emissions would contribute to the
existing violations of PM10 ambient air quality standards in the Sacramento Valley
air basin.6” The DEIR must be revised-to identify this potential significant impact
and require adequate mitigation. ’

E. The DEIR’s Operational Emission Estimate Fails to Include
Entrained Road Dust and Fails to Identify a Potential
Significant Impact

The DEIR’s emission estimates for the operational phase of the Project,
namely service and maintenance emissions, includes only diesel exhaust emissions.
However, diesel exhaust emissions are not the only emissions from SMUD’s vehicle
fleet. When vehicles travel on paved or unpaved road, particles are: pulverized by
the force of the wheels; lifted and dropped from the rolling wheels; and lifted from
the road surface due to strong air currents in turbulent shear with the surface
behind the vehicle.68 This entrained road dust can be a considerable source of
emissions from vehicle travel on paved and unpaved roads. Road dust originates
from many sources, including: atmospheric fallout; windblown dust; brake and tire
wear; and loose materials along the shoulders of the road which is entrained by
mechanical turbulence created by vehicles.6® The DEIR fails to include an
emissions estimate for entrained road dust particulate matter emissions from
SMUD’s operational vehicle fleet.70

The U.S. EPA has developed empirical formulas for calculating entrained
road dust from vehicle travel on paved and unpaved roads, which were incorporated
into the URBEMIS computer model recommended by SMAQMD for estimating

5 Id.

66 Id.

67 Dr. Fox Comments at p. 10.

68 Id.

& H. Moosmuller et al., Particulate Emission Rates for Unpaved Shoulders Along a Paved'Road,
Journal of the Air & Waste Management Association, v. 48, 1998, pp. 398-407.

70 See DEIR at App. G, Table G-8. :
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P emissions.”l CARB has developed an emission factor for unpaved roads of
2.27 pounds of PM10 per vehicle mile traveled (“VMT”).72

i Daily entrained road dust emissions from SMUD’s vehicle fleet could

potentially exceed YSAQMD’s 150 lb/day significance threshold and result in a

significant impact that was not identified in the DEIR. Using the total daily

wd mileage for SMUD’s daily service and maintenance trips, 388.6 VMT/day’3, and
assuming 20% travel on unpaved roads along the Project’s transmission lines,

- would result in 176.4 1b/day of PM10 from entrained road dust based on the CARB’s

i emission factor of 2.27 Ib/VMT.7 This would exceed YSAQMD’s quantitative daily

significance threshold.” Additional weekly trips for substation maintenance would

add to the total entrained road dust emissions attributable to vehicle travel.7s

- These emission estimates only serve as an example of the potential

' magnitude of entrained road dust emissions. The DEIR does not contain sufficient

information on the percentages traveled by SMUD’s vehicle fleet on paved and

x unpaved roads.”” However, these estimates illustrate that YSAQMD’s significance

Q threshold could be exceeded. Thus, construction fugitive dust emissions could
potentially result in a significant impact that was not identified in the DEIR. _

r Therefore, the DEIR’s operational emission estimates must be revised to include

entrained road dust emissions attributable to maintenance and operational vehicle
travel.

F. The DEIR Fails to Require Adequate Mitigation for Slgnlﬁcant
Adverse Impacts on Air Quality

2 The DEIR finds several significant and unavoidable, adverse impacts on air
quality from construction and operation of the Project. These include diesel exhaust
particulate matter emissions from construction equipment and vehicle travel for

3 service and maintenance activities during the operational phase of the Program.?8

! Software User’s Guide: URBEMIS2002 for Windows with Enhanced Construction Module,
Version 8.7, Emissions Estimation for Land Use Development Projects (April 2005) at pp. c-2 to c-4
72 Dr. Fox Comments at p. 10.

73 83.0 VMT/day (2 line trucks) + 83.0 VMT/day (2 foreman trucks) + 93.0 VMT/day (2 trouble
shooters) + 129.5 VMT/day (3 meter readers) = 388.6 VMT/day.

74 Dr. Fox Comments at p. 10.

7 Dr. Fox Comments at p. 11.

76 See DEIR at Table G-8.

71 Dr. Fox Comments at p. 11.

78 DEIR at pp. IV-34/1V-35.
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Because of the severe air quality problems in the region, LAFCo cannot adopt
a statement of overriding considerations for significant and unavoidable impacts on
air quality unless it first requires all feasible mitigation to reduce or eliminate these
significant impacts, which it did not, as discussed in the following comments. The
DEIR must be revised to require adequate mitigation for all potential, significant
adverse impacts on air quality.

1. The DEIR Fails to Require Mitigation for Significant
Impacts from Diesel Exhaust Particulate Matter
Emissions from Construction

The DEIR finds significant and unavoidable impacts for diesel exhaust
particulate matter emissions from construction yet fails to require adequate
mitigation to ensure a reduction of these emissions.? Mitigation measure AQ-1,
includes a reduction of particulate matter emissions by 45% and controlling visible
emissions from off-road, diesel-powered equipment to not exceed 40% opacity.
However, this reduction would only be required if any of the proposed subsequent
environmental documents for Project components 6, 7, or 8 determined that ozone
precursor emissions would exceed SMAQMD’s significance thresholds for ozone
precursors of 85 lb/day.8® Thus, if these documents were to determine no significant
impact for ozone precursor emissions, the significant diesel exhaust particulate
matter emissions identified in the DEIR would remain unmitigated.8!

A number of feasible control options are available to reduce construction
diesel exhaust particulate matter emissions. These mitigation measures are
described in detail in the attached comments of Dr. Fox. These measures should be
evaluated and required in a revised EIR.

2. The DEIR Fails to Require Adequate Mitigation for
Construction Diesel Exhaust NOx Emissions

The DEIR states that SMUD will prepare a detailed construction schedule
and updated emissions inventory before construction of the Willow Slough
substation. This schedule and inventory will be used to determine whether the
emissions from this construction, when added to any other infrastructure

7 DEIR at p. IV-34.
80 DEIR at p. IV-33.
81 Dr. Fox Comments at p. 12.
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construction anticipated at the same time, will result in the emission of ozone
precursors in excess of 85 Ib/day. In the event that the limit would be exceeded,
SMUD would require the incorporation of mitigation measures. These measures,
incorporated into air quality mitigation measure AQ-1, include reduction of NOx
and PM10 emissions and control of visible emissions from diesel-powered
construction equipment.82

Mitigation measure AQ-1(i) provides that “[bJefore construction of the Willow
Slough substation, SMUD will provide a plan for approval by LAFCo, in
consultation with SMAQMD, demonstrating that the heavy-duty (> 50 horsepower)
off-road vehicles to be used in the construction program, including owned, leased,
and subcontractor vehicles, will achieve a programwide, fleet-average, 20% NOx
reduction and 45% particulate reduction, compared to the most recent CARB fleet
average at the time of construction.”s3 Considerably lower emissions reductions can
be achieved through a variety of emission controls. As discussed in the attached
comments of Dr. Fox, reductions of over 90% of NOx, ROG, and PM10 is feasible
and should be required .84

G. The DEIR Fails to Require Mitigation for Cumulative Impacts
on Air Quality from Construction and Operatio_n of the
Program

In recognition of the severe non-attainment status of the Sacramento Federal
Ozone Nonattainment Area, the DEIR properly concludes that the Project would
have significant cumulative impacts on air quality due to a change in existing power
plant operations, construction emissions, and operation and maintenance emissions.
The DEIR, however, improperly identifies the Project’s cumulative air quality
impacts as “unavoidable” without any evaluation of reasonable options for
mitigating these impacts.

"The DEIR states that: “the cumulative effect of any increases in emissions of
the precursors to ozone may be considered a significant cumulative impact that
cannot be mitigated feasibly until attainment status has been achieved.” This
statement lacks factual support and is simply incorrect. As is demonstrated in the
attached comments of Dr. Fox, numerous feasible mitigation measures exist to

%2 DEIR at p. IV-33.

8 DEIR at p. IV-33.

84 Dr. Fox Comments at pp. 12, 14-19.
8 DEIR at pp. IV-36, V-8, and VII-2.
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reduce these cumulative mmpacts.8 SMAQMD Guide to Air Quality Assessment
also contains a long list of mitigation measures.87

CEQA requires that the discussion of cumulative impacts include full
consideration of all feasible mitigation measures that could reduce or avoid any
significant cumulative effects of a proposed project.88 SMAQMD’s Guide to Air
Quality Assessment, for example, specifically recommends that “la]n EIR shall
examine reasonable options for mitigating or avoiding any significant cumulative
effects of a proposed project.”89

The DEIR’s failure to examine reasonable mitigation options therefore
invalidates its cumulative impact conclusions. The DEIR should be revised to
evaluate the feasibility of mitigation measures to reduce its significant impacts
from its operation.

H.  The Inadequate and Inaccurate Air Quality Analysis Must Be
Corrected in a Revised DEIR ‘

The deficiencies of the DEIR’s air quality analysis render the DEIR
madequate under CEQA. Extensive revision of this section is required. Because
the required revisions would be significant, the revised DEIR must be recirculated
for public review and comment, 90 '

IV. THE DEIR FAILS TO IDENTIFY OR EXAMINE POTEN TIALLY
SIGNIFICANT IMPACTS RESULTING FROM THE INCREASED
OPERATION OF THE COSUMNES POWER PLANT

- The DEIR’s conclusion that the CPP will operate “as often as possible,
regardless of the proposed annexation” is incorrect and lacks evidentiary support.
Because of the way the energy market operates, there will likely be hours when the

8 Dr. Fox Comments at Pp- 13-21; see also, infra, Table XIII-2. _

87 Sacramento Metropolitan Air Pollution Control District, A Guide to Air Quality Assessment in
Sacramento County (July 2004) at Table E-2.

8 CEQA Guidelines 15130, subd. (b)s). -

8 Sacramento Metropolitan Air Pollution Control District, A Guide to Air Quality Assessment in
Sacramento County (J uly 2004) at p. A-8.

% Pub. Resources Code § 21092.1; CEQA Guidelines § 15088.5; Laurel Heights Improvement Ass’n v.
Regents of Univ. of Cal., supra, 6 Cal.4% at 1129,
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CPP would not operate under current conditions, but would operate under the
annexation Project.91

Even though the CPP is more efficient than most other gas-fired power plants
in California, it will likely still be more expensive to operate than new gas-fired
combined cycle power plants in the Pacific Northwest.?2 Gas sold in California is
largely imported from Canada, the Rocky Mountains, or New Mexico.93 Canadian
gas sold in California must travel farther than the same gas sold in the Pacific
Northwest. As a result of the lower transmission costs, natural gas imported from
Canada is cheaper in the Pacific Northwest than in California. Platts Energy Daily
and other trade press publications publish daily data that verifies this price
difference.94 '

Moreover, the CPP will not be as cheap to operate as coal, nuclear, wind,
hydro, or geothermal power plants.% For geothermal, wind and hydro, there are
negligible fuel costs. As a result, they are cheaper to operate once built than gas-
fired power plants.9% Coal and nuclear power plants have more substantive fuel
costs, but monthly data from the Federal Energy Information Administration
confirm that these costs are lower than natural gas costs.%7

Because power plants with less expensive operating costs will be able to
provide less expensive energy when demand is low, there will be hours during the
year when the marginal cost of electricity in the spot power market will be less than
the marginal cost of operating the CPP. During such hours, the CPP will not
operate.98

The marginal cost of operating the CPP will be the cost of gas fuel in
($/MMBtu) times the CPP heat rate of 7000 to 8000 Btwkwh.% The market price of
electricity in the spot market is reported daily in the Wall Street Journal and other
sources. The market price divided by the price of gas gives an “implicit heat rate”

91 Marcus Comments at p. 1.
2]d. atp. 2.

93 Id.

9 Id.

95 Id.

%6 Id.

97 Id.

%8 Id.

9 Id.
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for market-priced generation.100 Implicit heat rate data is published in the energy
trade press. When the implicit heat rate is lower than the CPP heat rate, it means
that the market price of electricity is probably lower than the marginal cost of CPP
generation.l0! Implicit heat rates below 7000 Btuwkwh are routinely reported to

occur in California every year, particularly during spring months and off-peak
periods.102

The periods of inoperation caused by these market forces will differ under the-
Project. PG&E currently transmits power from generators to load in the annexation
area using the grid controlled by the California Independent System Operator
(“ISO”).103 Power transmitted over the ISO-controlled grid is subject to a
transmission surcharge. Because SMUD receives power directly from the CPP
without using the ISO-controlled grid, the power it receives from the CPP is not
subject to the ISO transmission surcharge.104

If the Project is approved, the non-surcharge market available to purchase
CPP power will expand by the inclusion of the annexation area. In other words, the
annexation area will also be able to receive power from the CPP without paying the

‘ISO surcharge. Because its non-surcharge market will expand under the Project,

the CPP will operate more often if the annexation passes.105

David Marcus, an independent energy consultant, has evaluated the impact
of expanding the no-surcharge market available to the CPP.106 Tp his attached
letter, Mr. Marcus concludes that, as a result of the annexation, the CPP will
operate longer and more intensively than if PG&E continued to provide retail
electric service in the area.107 ‘

100 7
101 Jd.

102 Id

103 SO is the Federal Energy Regulatory Commission regulated control area operator of the ISO
transmission grid. Its responsibilities include: providing non-discriminatory access to the grid;
managing congestion; maintaining the reliability and security of the grid; and providing billing and
settlement services. 1SO has no affiliation with any market participant. See http-//'www.caiso.com/.
104 Marcus Comments at p. 2. '

05 Id_ at p. 3.

106 Mr. Marcus has an M.A. in energy and resources from the University of California at Berkeley.
He has over twenty years of experience as a consultant on energy issues for state attorney generals,
electric utilities, environmental groups, labor unions and others. See Curriculum Vitae of David
Marcus. :

167 Marcus Comments at p. 3.
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The DEIR sidesteps analysis of this impact when it states “When the CPP
generates more power than is required to serve SMUD'’s existing area, surplus
power will be sold to the energy marketplace or to the Annexation Territory.108”
This statement is misleading. It incorrectly implies that such sales will be equal, so
that the emissions from the CPP will be the same whether or not the annexation
takes place. '

Consider a situation with the following likely variables:

e CPP generation costs $55 per Mwh to produce (natural gas at
$6.85/MMBtu, the approximate price on 2/10/06109).

* Gas delivery costs of $0.15/MMBtu.

¢ A heat rate of 7500 Btwkwh.

* A marginal operating and maintenance cost of $2.50/Mwh.

If CPP generation is surplus to SMUD's current customers’ power needs, then
SMUD will have a choice of operating the CPP to serve annexation territory needs
or meeting annexation territory needs with power purchased from the market.
Purchases from the market will have to be delivered to the annexation territory via
the ISO control area, but deliveries to the annexation territory from the CPP will
not need to use the ISO-controlled grid.11® This is the key distinction the DEIR fails
to make, although it was previously pointed out in CUE’s EIR scoping comments.

The savings from avoiding the ISO transmission charge will directly affect
the economics of operating the CPP. If the ISO transmission charge adds $3/Mwh
to the cost of energy, then CPP generation at $55/Mwh will be the more economical
source of energy for the annexation territory whenever the market price is above
$52/Mwh.111 On the other hand, if the annexation does not take place, then surplus
CPP generation that is sold into the market will face ISO wheeling charges to reach
its buyer. Thus, the market price would have to be at least $55/Mwh, and possibly
$58/Mwh, before the buyer would choose to buy from the CPP rather than other
market choices.!12

108 DEIR at p. IV-29.

109 See Marc¢us Comments at p.3.
1o 4.

11 j4.

nz g,
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Because the market price will be above $52/Mwh more often than it will be
above $55-58/Mwh, the CPP will be operated more often if SMUD is serving
annexation territory loads than if PG&E is serving those loads.!!3 The DEIR fails to
examine the incremental operation of the CPP due to the effect of annexation on the
transmission cost of delivering CPP generation outside of the current SMUD service
area. As a result, the DEIR’s air quality analysis fails to take into account the
incremental emissions that will accompany that extra generation.

The DEIR also fails to evaluate the increased emissions from the CPP
resulting from the increased demand for power and reduced incentive for energy
conservation if SMUD achieves its goal of reducing electric rates to annexation
customers. (See Section VIII below.) This increase in demand for power will also
expand the CPP’s no-surcharge market. As discussed above, the expansion of the
CPP’s no-surcharge market will result in the increased operation of the CPP.

The increased operation of the CPP will result in greater local environmental
impacts, particularly increased air pollutant emissions.1* These additional
emissions would contribute to the already dismal air quality in the Sacramento
Valley air basin.115 The Sacramento Valley air basin has been designated “serious
non-attainment” for ozone due to its ongoing violations of the federal 8-hour and
state 1-hour and 8-hour ambient air quality standards for ozone.116 In addition, the
Sacramento Valley air basin is also in non-attainment of the state ambient air
quality standards for PM10 and PM2.5.117 '

For each additional hour of steady state operation of the Cosumnes plant,
there would be emissions of 27 pounds of NOx, 2.9 pounds of Sox, 49.4 pounds of
CO, 6.6 pounds of VOC, and 18 pounds of PM10.118 In addition, each additional
time that one of the plant’s turbines is started, there would be up to three hours of
start-up emissions.!® Start-up emissions at the Cosumnes plant result in hourly
emissions of 93.5 pounds of NOx, 2.9 pounds of Sox, 926.7 pounds of CO, 19.3
pounds of VOC and 18 pounds of PM10. These additional emissions would cause
significant cumulative air quality impacts. -

us g

144 See Dr. Fox Comments at p. 22.

1s 4.

116 DEIR at p. IV-25.

17 PDEIR at p. IV-31. ,

118 California Energy Commission, Final Staff Assessment, Cosumnes Power Plant Project, Part 1
(01-AFC-19) (Feb. 2003) at p. 4.1-11, Air Quality Table 3.

19 Id. ’ v
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The significant, indirect air quality impacts that may result from the

1 increased operation of the CPP must be disclosed and evaluated in a recirculated

ki DEIR. Furthermore, measures to mitigate this potential impact must be identified
and adopted, where feasible.

rn

o V.  THE DEIR FAILS TO ADEQUATELY IDENTIFY AND MITIGATE THE

POTENTIAL BIOLOGICAL IMPACTS OF THE PROJECT ON
WILDLIFE AND HABITAT

pro—

The DEIR fails to adequately disclose, evaluate and mitigate the Project’s
potential impacts on biological resources. CEQA requires the DEIR to identify and
describe the presence of biological resources that may be impacted by the Project.
Once the potential presence of biological resources has been identified, the DEIR
must then analyze how the direct and indirect impacts of the Project would affect

- these resources.1? Direct and indirect significant effects of the Project on the

i; : environment must be clearly identified and described, giving due consideration to
both short-term and long-term effects.12! The discussion should include relevant
specifics of the area, the resources involved, physical changes and alterations to the
ecological systems.!22 Where potential impacts are identified, specific and
enforceable measures must be described to mitigate these impacts.123

{ A.  Best Management Practice 2 Misleads the Public into Believing
that Impacts on Rare Plants and Sensitive Habitat Will Be
3 Avoided

Table I-1 of the DEIR indicates that impacts to biological resources will be less
than significant with implementation of Best Management Practice 2 (“BMP-2"),
Biological Resource Avoidance.” 124 The term “avoidance,” when applied.to biological
resource impact analyses, typically indicates that a project is designed to prevent
: impacts to resources.125 The use of this term is misleading for BMP-2, which requires
wd avoidance of rare plants or sensitive habitat, where feasible, but stipulates that

120 CEQA Guidelines § 15126, subd. (a).
121 4.

122 I4.

128 CEQA Guidelines § 15126 4.

124 DEIR at p. I-5.

125 Berryman Comments at p. 1.
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unavoidable impacts will be mitigated.126 As a result, the general public is misled
into believing that the Project will have no 1mpact on the environment other than
impacts that are mitigated.

B. The Preconstruction Survey Requirements in BMP-2 Are Not
Sufficient to Determine the Presence or Absence of Many
Special Status Species

BMP-2 relies on preconstruction surveys for special status species to
determine whether impacts should be mitigated.!?” The preconstruction survey

‘requirements in BMP-2 are not sufficient to determine the presence or absence of

many special status species, such as annual plants, that are only observable several
months out of the year and do not germinate every year.128 Accordingly,
preconstruction surveys should not be relied upon to determine whether special
status species are present. )

Instead, the DEIR should require special status plant species surveys
consistent with California Department of Fish and Game (“CDFG”) protocol prior to
impacting habitats typically supporting special status plant species.12® For special
status animal species, the DEIR should assume they are present in suitable habitat
unless surveys consistent with CDFG and/or United States Fish and Wildlife
Service (“USFWS”) protocol determine otherwise.130 Impacts to habitat for special
status species should then be mitigated accordingly. :

C. BMP-2 Improperly Defers Mitigation Without Establishing
Sufficient Performance Standards \

Under BMP-2, the DEIR defers formulation of mitigation measures until
coordination with CDFG, USFWS, and/or the United States Army Corps of
Engineers (“‘USACE”) have taken place. BMP-2 states that if special status species
are affected, then CDFG or USFWS will be contacted and mitigation will be
negotiated with these agencies.13! Similarly, the DEIR states that any impacts to

126 DEIR at p. II-21, 11-22.

121 DEIR at p. II-21.

128 Berryman Comments at p. 2.
129 [d,

130 I,

B1 DEIR at p. I1-22.
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wetlands will be mitigated as determined in the future in partnership with
USACE. 132

Deferral of the formulation of mitigation measures to post-approval studies is
generally not permissible,133 Mitigation measures adopted after Project approval
deny the public the opportunity to comment on the Project as modified to mitigate
impacts.134¢ An agency, however, may defer the formulation of mitigation measures
when it “recognizes the significance of the potential environmental effect, commits
itself to mitigating its 1impact, and articulates specific performance criteria for the
future mitigation.”135

If the DEIR is to rely on deferred mitigation, it must establish performance
standards for the specific desired future conditions, and provide a range of options
from which SMUD can choose to achieve each performance standard. The DEIR
should formulate impact avoidance and mitigation measures for specific special
status species and habitat types based upon existing local, state, and federal
standards and guidelines.136

. BMP-2 articulates specific performance criteria for mitigation of impacts to
some of the listed species identified as potentially occurring in the Project area, but
fails to provide such standards for the vast majority of these species. BMP-2, for

- example, describes in detail standard mitigation measures and guidelines that have

been established by CDFG for burrowing owls and Swainson’s hawks.

Similar standard avoidance and mitigation measures are also available for
other biological resources that may be impacted by the Project. For example,
USFWS has established 1mpact avoidance and minimization guidelines and
programmatic conservation ratios for small levels of impact to giant garter snake,
valley elderberry longhorn beetle and federally, listed vernal pool crustaceans.137 .
The DEIR should provide these standard measures for species and habitats, where
available.

132 .

133 Sundstrom v. County of Mendocino (1988) 202 Cal. App.3d 296, 308-309; Public Res. Code § 21061.
3¢ Gentry v. City of Murrieta (1995).36 Cal. App.4tt 1359, 1393; Quail Botanical Gardens Foundation
v. City of Encinitas (1994) 29 Cal.App.4% 1597, 1604, fn. 5.

135 Gentry v. City of Murrieta, supra, 36 Cal. App.4th at 1411 (emphasis provided), citing Sacramento
Old City Assn. v. City Council (1991) 229 Cal.App.3d 1011, 1028-1029.

136 Berryman Comments at p. 2. :

37 Jd. -
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BMP-2 also fails to provide measures to address take of state or federally
listed species. The Project potentially results in take of a number of listed species,
including, but not necessarily limited to, valley elderberry longhorn beetle, giant
garter snake, palmate-bracted bird’s beak, and listed vernal pool crustaceans.!38
Any activity that results in take of federally listed wildlife species is prohibited
under Section 9 of the Federal Environmental Species Act (“FESA”) unless a take
has been authorized pursuant to Section 7 or 10 of FESA. Similarly, take of state
listed plant or wildlife species must be authorized under Section 2081 or 2080.1 of
California Fish and Game Code. BMP-2 must be revised to articulate the measures
that must be taken in the event Project activities take a listed species.

D. The DEIR Fails to Adequately Assess the Potential for Special
Status Species to Occur in the Study Area

Section IV.D.1.d(2) of the DEIR fails to provide a sufficient foundation to
support its assessment of the potential for various special status species to occur in
the study area. CEQA requires conclusions in an EIR to be supported by
substantial evidence.139 Furthermore, an EIR must explain how it made the
analytic jump between its ultimate conclusions and the facts in the record.140

Table IV.D-2 of the DEIR lists species evaluated for potential to occur in the
Project study area.l4! This table indicates whether a species has “potential to occur”
or is “not likely to occur.” Many of the species in this table are designated as “not
likely to occur,” presumably because the Project study area does not support
suitable habitat for these species. However, the DEIR does not provide explicit
reasoning as to why each of these species is indicated as not likely to occur.

The DEIR must provide a clear line of reasoning as to why some species were
considered but then determined not likely to occur in the study area. The DEIR
must assess the potential for each species to occur in the study area based on the
best available information regarding the species’ distribution, habitat requirements,
dispersal capabilities, and other relevant factors.

138 Id. atp. 3. ) :

139 Pub. Resources Code § 21081.5; CEQA Guidelines § 15091, subd. (b).

10 Topanga Association for a Scenic Community v. County of Los Angeles, supra, 11 Cal.3d 506; see
CEQA Guidelines, § 15091. i

141 DEIR at pp. IV-46 through IV-59.
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E. The DEIR Fails to Adequately Assess the Potential for
Jurisdictional Wetlands to Be Found Within the Woodland-
Elverta Transmission Line Study Area

The DEIR’s statement that no Jurisdictional wetlands are found within the
Woodland-Elverta transmission line study area lacks foundation and is inconsistent
with the evidence cited.142 The DEIR states that the Woodland-Elverta

transmission line study area contains all the vegetation communities described in
“Table IV.D-2.7143

The reference to Table IV.D-2 appears to be an error since Table IV.D-2 lists
“Potential Special Status Species Within the Program Study Area.” This list
describes potential habitat of special status species including numerous vegetation
communities that are not present in the study area. Nonetheless, even if the DEIR
correctly referenced this table, it lists numerous types of wetland habitats.

The DEIR most likely intended to reference Table IV.D-1, which lists
“Habitat Types and Subtypes in the Project Areas.” However, Table IV.D-1 also
contains several wetland habitat types. The DEIR should clarify why and how it
was determined that no jurisdictional wetlands were found within the Project study
area even though wetland vegetation communities are present.

F. The DEIR Fails to Adequately Evaluate Potential Operation
and Maintenance Activity Disturbances

The DEIR fails to adequately evaluate temporary disturbances from
operation and maintenance activities in the study area that may result in
significant impacts to biological resources. For example, PG&E easements
currently cross through important habitat areas in Yolo County, including alkaline
grassland habitat supporting the state and federally listed palmate-bracted bird’s
beak.144 The DEIR fails to evaluate the potential conflicts that exist between
operation and maintenance activities within these utility easements and the need to
protect populations of this rare species, including populations that are in '
conservation easements.

142 DEIR at p. IV-76.
143 [
144 Berryman Comments at p. 4.
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Once the Project is approved, most of the ongoing operation and maintenance
of the Project will not require further CEQA review. The DEIR must address
potentially significant impacts to palmate-bracted bird’s beak and other special
status species that may be affected by SMUD operations and maintenance
activities. A possible measure to avoid impacts to critical populations of special
status species would be to realign utility easements around these sensitive areas, or
to replace underground lines with overhead lines to minimize the need for ground
disturbance during line maintenance.145

G. The DEIR Fails to Evaluate Témporary Impacts to Alkaline
Habitats Supporting Special Status Species

The DEIR addresses temporary impacts to a number of habitat types
supporting special status species, but fails to include temporary impacts to alkaline
habitats supporting special status plant species such as palmate-bracted bird’s
beak, Ferris’ milk-vetch, San Joaquin spearscale and brittlescale. The DEIR -
acknowledges that such alkaline habitats occur throughout the Project area.146 Due
to the high number of rare, narrow endemic plant species found in alkaline soils
within the study area, temporary impacts to this habitat type must be specifically
addressed.147

H. The DEIR Improperly Relies on BMP-2 to Avoid Temporary
Impacts to Vernal Pool Habitat, Grasslands, Agricultural
Lands, Marshes, Riparian Areas and Woodland

The DEIR states that temporary impacts to vernal pool habitat, grasslands,
agricultural lands, marshes, riparian areas, and woodland are considered.
significant. The DEIR then states that BMP-2 will ensure avoidance of adverse
effects to these habitats and therefore the Project will have less than significant
impacts after compliance with these measures, 148 BMP-2, however, neither ensures
impact avoidance nor provides for mitigation to a level below significance.14? As
discussed above, performance standards should provide either specific performance
standards or a range of mitigation options that could be implemented to mitigate

145 Id.
146 DEIR at pp. IV-71, IV-81 & IV-91.
147 Berryman Comments at p. 5.

148 DEIR at p. IV-86.

149 Berryman Comments at p. 5.
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impacts. These should be provided for each habitat type supporting special status
species. ’

At a minimum, the DEIR should require active restoration of temporarily
disturbed habitats.150 The DEIR, as written, only specifies active restoration (i.e.,-
replanting rather than allowing vegetation to establish on its own) for grassland
habitat, and does not require active restoration for the other habitat types. The
DEIR states that: vernal pools and marshes will recover on their own within one to
four seasons after disturbance; grasslands will recover within one season; and
woodlands will take a decade or more to recover.151

Relying solely on passive restoration following disturbance increases the risk
of invasive species entering the disturbed area, preventing establishment of native
vegetation.!52 Furthermore, passive restoration does not address the possibility
that small, localized colonies of rare plant species could potentially be extirpated
through temporary disturbances,153 The DEIR fails to consider the impact to
special status species that may result from temporal habitat loss during the
recovery period.

The DEIR should impose active restoration measures for all habitats. These
measures should include recontouring prior to planting, monitoring to ensure

success criteria are met, and contingency measures to be implemented if success
criteria are not met.154

L The DEIR Fails to Provide Sufficient Measures to Mitigate the
Impact of the Willow Slough Substation on Special Status
Species

The DEIR states that although the land that will be used for the Willow
Slough substation is largely in agriculture, its construction could impact several
special status plant species that inhabit alkali soils, including alkali milk vetch,
brittlescale, and San Joaquin spearscale. The DEIR indicates that the total loss of
habitat that could be used by these species would range from 2.8 to 4.8 acres. The

150 I,

151 DEIR at I'V-90.

152 Berryman Comments at p. 5.
153 Id

154 I
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DEIR concludes that this impact will be mitigated to a level below significance by
the implementation of BMP-2.

BMP-2, however, only requires mitigation if special status species are found
during preconstruction surveys. As discussed above, these preconstruction surveys
are not sufficient to determine presence or absence of special status species.

. In addition the DEIR fails to evaluate the potential for the state and federally
endangered palmate-bracted bird’s beak to occur in the proposed construction area
for the Willow Slough substation. According to biologist Ellen Berryman, the
northernmost known population of this species occurs in the Willow Slough vicinity,
and a very limited amount of habitat remains. 155 Permanent impacts to this
species in the Willow Slough area are potentially significant, and adequate
mitigation land may be difficult to acquire because of the limited distribution of this
species.156

J. The DEIR Fails to Identify and Evaluate Mitigation Measures
to Address the Cumulative Impacts of the Project

Table I-2 of the DEIR indicates that the Project will result in significant and
unavoidable cumulative impacts to biological resources, including: (1) temporary
impacts to special status species that use vernal pools and swales; (2) temporary
impacts to special status species that inhabit grasslands and agricultural lands;

(3) temporary impacts to special status species that inhabit marsh, riparian areas,
and woodlands; (4) permanent loss of habitat used by special status species; (5) loss
of special status bird species from collisions with transmission lines; (6) impacts to
sensitive natural communities; (7) impacts to wetlands; (8) interference with fish
and wildlife movement; (9) conflict with local policies or ordinances; and (10) conflict
with habitat conservation plans. '

The DEIR fails to identify and evaluate feasible mitigation measures to
address these cumulative biological impacts. At a minimum, the DEIR should
evaluate ways to partner with the regional conservation planning efforts that are
underway in Sacramento, Yolo, Sutter, and western Placer Counties. SMUD could
also provide funding and additional assistance as needed for completion of the Yolo
County Habitat Conservation Plan to mitigate cumulative impacts in Yolo County.

185 Berryman Comments at p. 6.
156 Id.
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VI. THE DEIR FAILS TO ADEQUATELY EXAMINE THE POTENTIAL
IMPACT ON GROUNDWATER WITHIN THE ANNEXATION
TERRITORY

The DEIR incorrectly analyzes the potentially significant environmental
impact of changed electricity rate structure on groundwater pumping in the service
area. In doing so, the EIR fails to identify the groundwater impact as significant
and fails to evaluate feasible mitigation measures.

The stated objective for the Project is to decrease electricity costs in the
annexation area. The DEIR estimates that the Project may reduce electricity rates
by over 25%.157 Should the Project achieve this goal,158 the reduction in rates may
induce farmers to significantly increase the amount of water they pump for
irrigation.15 This increased use of groundwater for irrigation may cause overdraft
of the aquifers within the annexation territory during dry years. 160

The high value agricultural practices in the annexation area all require
irrigation. The amount of irrigated water required generally may range from 1.5 to
3.5 acre-feet/acre per year. 16! The cost of providing adequate water is a significant '
factor in agricultural economics.162

Most farmers in the annexation area have a choice between groundwater
pumped from their own wells or receipt of irrigation water.163 In making this choice
of sources, the farmer has to weigh the ease of access, quality and most of all the
cost of supply.

Although well water is readily available, there is a high electrical cost for
pumping.’¢* One acre-foot of water weighs 1360 tons. The energy cost is roughly
proportional to the depth of the well because lifting the weight of water from deeper
wells requires more work. Under typical conditions it takes 65 kw-hr to pump one

157 DEIR at pp. ES-5, 11-9.
158 I

153 Reid Comments at p. 1.
160 4.

161 [d. at p. 3.

162 Id.

163 Jd.

184 Id.
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acre-foot from a depth of 10 feet, 105 kw-hr to pump from 30 feet, 144 kw-hr from 50
feet and 183 kw-hr from 70 feet depth.

Thus, at $0.10 per kw-hr, the electrical cost for pumping will range from
$6.50 to $18.30 each acre-foot as depth to groundwater goes from 10 feet to 70
feet.165 Given that a quarter section field will need on the order of 350 acre-feet of
Ly irrigation, annual costs would range from $2,275 to $6,405.166 These are significant
costs to a farmer and are directly proportional to the cost of electricity. Reduced

2 electrical cost will allow exploitation of deeper water in lieu of receiving irrigation
EJ water.

Groundwater overuse has significant environmental implications. As depth
to groundwater increases, pumping energy cost increases. Reducing electricity cost

i will allow exploitation of deeper groundwater resources, leading to groundwater
* overuse.167

r The DEIR attempts to show that the reduced electrical rates will produce a

minor overall reduction in cost of agricultural production and hence would be an
Insignificant stimulus to increase agricultural consumption of irrigation water.168
This approach is flawed because it does not examine the interchangeability of
irrigation sources. A decrease in groundwater cost of 10% to 25% could result in a
complete switch to groundwater in many cases.18? Net water use may increase only
slightly, but the proportion from groundwater may increase dramatically.

The Department of Water Resources’ assessment of groundwater monitoring

3 well data shows that groundwater levels in the annexation area are vulnerable to
2 overdraft in dry years.1”® The Department attributes the current stability of the
groundwater basin to the use of surface water. On average, agriculture in Yolo
3 County gets 57% of its irrigation water from surface water and 43% from
Y groundwater.17! Significant changes in pumping could alter that status quo.
& Yolo County wetlands are formed where high groundwater meets the surface,
9+ Although wetland persistence is a seasonal function of rainfall, generally lowering
r: 165 Id.
166 Id.
167 Id. at p. 4.
- 168 DEIR at p. IV-133.
i{ 169 Reid Comments at p. 3.
1718 Jd. at p. 2.
. 11 Id. at p. 3.
-3 1011-549d
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groundwater in the area from agricultural use will cumulatively limit the extent
and duration of wetland and riparian habitats.l’2 Groundwater overuse will have:
impacts on the groundwater basin itself; impacts on irrigation and agricultural
drainage water quality; and impacts on waterfowl, streams and aquatic habitats.173

. Increased pumping may also have indirect impacts on energy efficiency and
energy supply.l’* Because pumping costs are so high, where there is a choice of
irrigation water sources, even a change of a few percent in electricity costs can tip
the economic choice in favor of one source or another.175

As a result, a 25% decrease in cost could allow as much as a 25% increase in
consumption with sources and still have no increase in the user’s electricity bill.176
In fact, reduced cost may stimulate even greater consumption in the long term. Not
only will cheaper electricity encourage more groundwater pumping, but the
cumulative impact of lowering SMUD groundwater levels will also result in a
greater demand for energy to pump the water.177 '

The failure to evaluate the Project’s potential groundwater impacts prevents
the DEIR from fulfilling its role as an informational document. - The DEIR must be
revised to identify the potential for the Project to induce increased irrigation within
the SMUD service area. Furthermore, the potential impacts resulting from the
increased drawdown of the groundwater table in this area must also be evaluated
and feasible mitigation measures identified. The revised DEIR must then be
recirculated for review and comment_178

VII. THE DEIR FAILS TO IMPOSE MITIGATION MEASURES TO
ADDRESS IDENTIFIED FLOODING RISKS

The DEIR is deficient because, without Imposing any mitigation, it
improperly concludes that the Project will have no flooding immpacts. CEQA requires

172 Id, .

133 Id. atp. 1.

174 Jd. at p.4.

195 I 4.

176 Id.

177 Id.

178 Pub. Resources Code § 21092.1; CEQA Guidelines § 15088.5; Laurel Heights Improvement Ass'n v.
Regents of Univ. of Cal., supra, 6 Cal.4% at 1129
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conclusions in an EIR to be supported by substantial evidence.!”® The DEIR’s
conclusion that the Project will not have flooding impacts, however, is inconsistent
with the evidence and the analysis contained within the DEIR.

The DEIR states that, based on Federal Emergency Management Agency
flood insurance maps, all of the Project components, except the Willow Slough
substation area, will be at least partially located in the 100-year floodplain of the
American River, Sacramento River, Yolo Bypass, or Cache Creek.180 Project
components to be built within the flood plain include transmission towers carrying
high-voltage lines. ' '

The DEIR, however, concludes that the Project “will not place sensitive
equipment in a 100-year floodplain.” This conclusion lacks foundation and is
contrary to the facts presented in the DEIR.

The DEIR bases this conclusion entirely on its statement that “the design of
transmission towers and their foundations will take into account forces generated
by floodwaters.” Such an assertion, however, does not support the DEIR’s
conclusion that sensitive equipment will not be placed in a 100-year floodplain.
Rather, this assertion admits mitigation measures (in the form of reinforced
foundations) are necessary to protect the transmission towers that are placed in a
100-year floodplain. ’

By failing to openly recognize that the Project will place sensitive equipment
in a 100-year floodplain, the DEIR fails to impose the very mitigation measures that
it relies on in its analysis. The DEIR should be revised to recognize flooding
impacts as potentially significant and to require reinforced foundations and other
flood-proofing measures as mitigation.

VIII. THE DEIR FAILS TO ADEQUATELY ANALYZE THE PROJECT’S
POTENTIAL IMPACT ON ENERGY CONSERVATION

CEQA requires an EIR to evaluate the potential energy conservation impacts
of a proposed project.18! Impacts that must be examined include the potential
effects of the Project on peak and base period demands for electricity.182

175 Pub. Resources Code § 21081.5; CEQA Guidelines § 15091, subd. (b).
180 DEIR at p. 1V-134, ’

181 CEQA Guidelines, Appendix F; see Pub. Resources Code § 21100, subd. (b)(3).
1011-549d
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The DEIR’s evaluation of the Project’s potential impact on energy
conservation is deficient in a number of areas. In particular, the DEIR fails to
adequately evaluate the potential for the Project’s goal of a 20% reduction in electric
rates to create a reduced incentive for energy conservation.!83 This reduced
incentive for energy conservation may translate into increased and more wasteful
energy consumption within the annexation area.

The DEIR admits that “[i]t is possible that, overall, customers in the .
annexation territory will consume more power after annexation because of SMUD’s
lower rates.” Nonetheless, the DEIR concludes that the Project will not result in
reduced energy conservation: (1) because some customers may choose to spend
their energy savings in other ways, and (2) because of the success of SMUD’s
demand response and energy efficiency programs. This conclusion relies on
unsupported assumptions and fails to consider other important factors.

First, the DEIR assumes that all customers will choose to spend their energy
savings in other ways and thus no customers will increase their energy consumption
habits in response to the lower electric prices. This assumption simply has no
foundation. The DEIR cites the statements of a few commercial customers and
school district personnel, but offers no evidence that these persons speak for any
other customers in the annexation area. Furthermore, the attached comments of
Thomas Reid demonstrate that, at a minimum, lower electric rates will likely

increase the energy that agricultural customers consume for pumping irrigation
water from wells.184

The DEIR also assumes that SMUD’s demand response and energy efficiency
programs will be more effective than the energy conservation measures that PG&E
would offer the service area if the Project was not approved. As will be discussed in
more detail below, the DEIR fails to provide sufficient evidence to demonstrate the
truth of this assumption. To the contrary, the scope and variety of PG&E’s demand

response and energy efficiency programs suggest that SMUD’s programs may be
less effective than PG&E’s.

182 CEQA Guidelines, Appendix F, § II, subd. (D). -
183 The DEIR estimates that the Project may reduce electrical costs in the annexation territory by as
much as 20% to 25% (although the reduction may be only 2% for the first five or so years, as SMUD
pays off its annexation expenses). DEIR at pp.11-10 & IV-133.

184 Reid Comments at p. 4.
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In addition, the DEIR fails to consider that the growth-inducing effects of the
Project’s lower electric rates may result in further increases in both overall and per
capita power demand.185 A 2004 study by Area Development magazine, found that
lower electric rates are one of the key factors that businesses consider when
relocating.18 Moreover, the study found that the businesses most likely to be
attracted to areas with lower electric rates are those with more intensive energy
needs.!87 Thus, not only may the Project increase the growth rate of business and
residential power consumers, the new businesses attracted by the Project may
consume significantly more power than businesses that would locate in the
annexation area without the Project.

While the DEIR fails to acknowledge the Project’s direct impacts on energy
consumption, it does conclude in TableVII-1 that the Project may have a “significant
and unavoidable” cumulative impact on increased overall per capita energy
consumption. The DEIR, however, fails to discuss this impact in any detail and
fails to identify or evaluate any potential mitigation measures.

Because the Project may have cumulative and potentially direct impacts on
energy use, specific energy conservation measures must be identified to mitigate -
this impact.188 CEQA Guidelines declare that such mitigation measures should
include measures to reduce wasteful, inefficient and unnecessary consumption of
energy.1® Mitigation measures should include “measures for reducing peak energy
demands” and other “energy conservation” measures. 190 Moreover, to be effective,
mitigation measures must go above and beyond the energy conservation measures
that PG&E would offer the service area if the Project was not approved.

In addition to its failure to properly evaluate the impact that the asserted
rate reduction may have on energy consumption and conservation habits, the DEIR
also fails to meaningfully analyze the potential impact on energy consumption and
conservation that may result from the changeover to SMUD’s energy conservation
programs from PG&E'’s energy conservation programs. . '

185 CEQA Guidelines, Appendix F, § I1, subd. (I) (“Growth-inducing effects may include the estimated
energy consumption of growth induced by the project”).

186 Area Development Magazine, 19th Annual Corporate Survey (December, 2004) at p. 6.

187 Id. at p. 8.

188 CEQA Guidelines § 15126.4, subd. (a)(1)(C).

189 Pub. Resources Code § 21100, subd. (b)(3).

1% CEQA Guidelines, Appendix F, § I1, subd. (D).
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The DEIR does discuss the Project’s impact on the type and effectiveness of

‘demand response and energy conservation programs offered within the annexation

area, but its analysis is incomplete, misleading and uninformative. Throughout the
discussion of these issues, the DEIR compares PG&E'’s past programs with SMUD’s
future programs. This “apples and oranges” comparison fails to provide a proper
foundation for the DEIR’s conclusions. A proper analysis would compare PG&E'’s
projected future programs with SMUD’s projected future programs.

For example, the DEIR fails to take into account PG&E’s ongoing
implementation of demand response programs to achieve the California Public
Utilities Commission (“CPUC”) mandated goal of 5% “price-based” demand response
by 2007. Furthermore, it fails to consider the programs PG&E is implementing in
addition to those that fall under the 5% demand response mandate, such as
reliability-focused demand response programs like PG&E’s E-BIP and “non-firm”
programs.

Similarly, the DEIR fails to take into account PG&E’s future commitments to
energy efficiency. For example: PG&E is a partner in the California Solar
Initiative; PG&E’s Self Generation Incentive Program provides rebates for solar,
wind, fuel cells, biomass and cogeneration; PG&E’s Solar Schools Program installs
solar electric systems at underserved schools; and PG&E’s Solar Habitat Program
funds the installation of solar electric systems on Habitat for Humanity homes for
low-income families. SMUD will not participate in the California Solar Initiative or
any of these other programs.

Furthermore, PG&E is obligated by order of the CPUC to provide 20% of its
electricity from renewable generation by 2010. SMUD states that it will also
provide the annexation area with 20% renewables, but it admits that this won’t
happen until after 2011.191 Moreover, unless imposed as a condition of annexation,
SMUD’s 20% goal is neither enforceable nor certain. In the Resolution analyzing
the potential impacts of the proposed Project, CPUC acknowledged that the
annexation may impact compliance with the State’s Energy Action Plan policies
since SMUD would not be required to adhere to these policies.192

A genuine evaluation of the Project’s impact on energy conservation must
start with a comparison of PG&E’s projected energy conservation programs with the
energy conservation programs that SMUD shall provide as a condition of Project

131 DEIR at p. [V-198.
192 CPUC, Energy Division, Resolution E-3952 (Nov. 18, 2005) at p. 14.
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approval. Without such a comparison, the impact of the Project on energy efficiency
cannot be meaningfully evaluated and the DEIR is rendered legally 1nadequate.193
A sufficient analysis must compare the scope and effectiveness of these programs.

The DEIR must be revised to identify the potential impacts of the Project on
energy consumption. A revised DEIR must set forth specific energy conservation
measures and ensure that such measures exceed the programs that would be
offered by PG&E if the Project did not proceed. In addition, if the DEIR relies upon
SMUD’s energy conservation programs and renewable goals to support a finding of
no significant energy impacts, the energy conservation programs and renewable
goals must be identified as enforceable mitigation measures.

IX. THE DEIR FAILS TO EXAMINE THE POTENTIAL IMPACT THAT
THE PROJECT MAY HAVE ON THE ABILITY TO RESPOND
- QUICKLY TO POWER OUTAGES

The DEIR fails to evaluate the potential impact that SMUD’s annexation
may have on the ability to respond to power outages within the annexation
territory. The ability to respond to power outages within the annexation territory
may be adversely affected by the proposed Project due to changes in: (1) proximity
of service centers; (2) availability of resources; and (3) familiarity of responders to
the annexation area electric system.

SMUD’s financial analysis of annexation costs does not include any costs for
a new service center. Accordingly, SMUD 's outage response center will remain in
its current service center located off Highway 50 in Sacramento.

Conversely, PG&E currently has response centers located in Woodland, Davis
and Sacramento. SMUD’s response center is located significantly farther away
from the majority of the annexation area than PG&E’s current response centers. As
a result, the Project may cause lIonger delays in responding to outages.

An outage problem in Woodland is at least a forty-minute drive from SMUD’s
closest response center. The same problem, however, is only five-minutes from
PG&E’s response center. As a result, an outage response in Woodland will likely
experience at least thirty-five minute longer outages if the Project is approved. If
several trips are required back and forth to the response center in order to correct

193 See, e.g., People v. County of Kern (1976) 62 Cal.App.3d 761, 774.
1011-549d
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an outage problem in Woodland, the outages may last hours longer. Moreover, the
highways and interchanges located between SMUD’s response center and the
annexation area are often congested with traffic, further delaying response time.

The Project will also result in the loss of PG&E’s ability to pool its much
greater resources to respond to widespread outages rapidly and efficiently. The
scope and size of PG&E’s operations provides the flexibility and resources to
respond quickly to major outages in multiple locations. SMUD, in turn, has fewer
options and less flexibility in the case of widespread outages in the annexation area.
PG&E’s three local service centers, along with its ability to draw on service
employees from throughout its system, provide the ability to respond to widespread
outages 1n the area more quickly and more efficiently than SMUD. Project approval
would decrease this response capability from the annexation area.

SMUD's lack of familiarity with PG&E's existing circuitry in the annexation
area will also adversely affect its ability to respond quickly to power outages. The
annexation will result in a transitional period during which SMUD must learn the
circuits and systems it has acquired. During this transitional period, SMUD will
likely require significantly increased time to locate trouble on these unfamiliar
circuits. Switching from a retail electric service provider who is familiar with the
distribution systems in.the annexation area to a provider who lacks familiarity with
this system may thus result in significantly longer outages during the transitional
period.

The annexation may also-result in increased outages due to its cumulative
1mpacts on the reliability of the Western Interconnection. CPUC raised this very
issue in its November 18, 2005 Resolution analyzing the potential impacts of the
Project. The Commission stated that they were “concerned about the risks posed by
fragmentation of the ISO grid on the reliability of the Western Interconnection.”194
The Commission, however, stated that such cumulative impacts were not within the
scope of their review of SMUD’s proposal under Government Code Section 56131.

CEQA, on the other hand, expressly requires the consideration of cumulative
impacts.19 Accordingly, the DEIR must be revised to evaluate the potential
cumulative impact of the Project on the reliability of the Western Interconnection.

194 CPUC, Energy Division, Resolution E-3952 (Nov. 18, 2005) at p. 14.
155 CEQA Guidelines § 15130.
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In summary, PG&E's current outage response system offers significant
advantages in proximity, flexibility and familiarity over SMUD's outage response
systems. As a consequence, outages after annexation may last significantly longer
and result in significantly greater public health, safety and environmental impacts.

Impacts associated with electrical outages include:

Interference with emergency and medical services.
Food spoilage, medicine spoilage.
Heat-related illnesses and fatalities due to lack of air conditioning for the
elderly and infirm.
Failure of sewage and water treatment systems.

* Failure of home health devices such as ventilators, respirators and dialysis
machines.

* Increased accidents due to lack of lighting.
Risks to workers operating machines and engaged in chemical processes.

» Failure of pollution control systems that may lead to exposure of chemicals or
the release of untreated air pollutants into the environment.

* Increased solid and hazardous waste generation due to interrupted

manufacturing processes resulting in product quality failures, spoilage and
spills.

The DEIR must be revised to disclose and evaluate the impacts that may
result from the Project’s potential to increase outage response time. Where feasible,
measures to mitigate this potential impact must be identified and adopted.

o

X THE DEIR PROPOSES MITIGATION MEASURES FOR
AGRICULTURAL IMPACTS THAT ARE INSUFFICIENT AND
INCONSISTENT WITH THE CITY OF DAVIS MUNICIPAL CODE

The DEIR’s evaluation of agricultural impacts is deficient for a number of
reasons. First, it incorrectly concludes that the mitigation measure it proposes will
reduce the Project’s direct impact on loss of prime, unique or important farmland to
less than significant. Second, its proposed mitigation is inconsistent with and
violates the City of Davis Municipal Code. Third, it fails to identify or evaluate
mitigation measures for cumulative and growth-inducing impacts on the loss of
farmland.
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The DEIR finds that the Project will convert 2.5 to 4.5 acres of prime or
unique farmland or farmland of statewide 1mportance to other uses.!% The DEIR
concludes that this will be a significant impact, but that the impact will be reduced
to less than significant by the implementation of Mitigation Measure AG-1.
Mitigation Measure AG-1 states that:

“SMUD will enter into a conservation mitigation banking
agreement established to preserve land currently in
agricultural production at a ratio equal to the estimated
loss of prime or unique farmland or farmland of statewid
importance (i.e, 1:1).”. :

Because Mitigation Measure AG-1 will only preserve existing agricultural
land and won’t replace the agricultural land that is lost, this measure cannot reduce
the impact of lost farmland to a level of insignificance.

Moreover, this mitigation measure is inconsistent with, and directly violates,
the City of Davis Municipal Code requirement to mitigate farmland loss with a two-
to-one replacement ratio. The City of Davis Municipal Code section 40A.03.030
requires that “Two times as many acres of agricultural land shall be protected as
was changed to a nonagricultural use in order to mitigate the loss of agricultural

land.” or “payment of a fee based upon a two-to-one replacement for a farmland
conservation easement.”

Under CEQA, a project results in a significant effect on the environment if
the project is inconsistent with an applicable land use plan, policy or regulation
adopted for the purpose of avoiding or mitigating one or more of these
environmental impacts.197 The one-to-one ratio of agricultural land preservation
required by Mitigation Measure AG-1 is inconsistent with the two-to-one ratio of
farmland preservation required by the City of Davis Municipal Code. This
inconsistency is substantial evidence of a significant environmental impact. The
DEIR must be revised to identify, and if feasible, rectify this inconsistency with the
City of Davis Municipal Code. '

In addition to the direct impact from the Project’s conversion of 2.5 to 4.5
acres of farmland, the DEIR also concludes that the Project will contribute to the

196 DEIR at p. IV-12.
197 CEQA Guidelines, Appendix G, section IX(b).
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conversion of agricultural land by stimulating growth through lower electric
costs.198 As a result, the DEIR finds that the Project will have a significant
cumulative impact on agricultural resources.

T3

The DEIR’s discussion of these cumulative agricultural impacts, however, is
deficient because it improperly identifies these impacts as “unavoidable” without
any discussion of potential mitigation measures.

P As discussed in more detail below, an EIR must identify and evaluate

i reasonable options for mitigating or avoiding the Project’s contribution to
cumulative impacts.19% An EIR may not declare an impact “unavoidable” unless
substantial evidence supports a finding that no feasible mitigation exists.200

The DEIR must be revised and recirculated to identify and evaluate

i : mitigation measures to reduce or avoid the Project’s cumulative agricultural impact.
£ Such measures may include increasing the ratio of agricultural mitigation

: requirements to two-to-one or three-to-one for all future SMUD projects in the

g annexation area.201

{3 XI. THE DEIR’S IDENTIFICATION OF CUMULATIVE IMPACTS IS
- INCONSISTENT THROUGHOUT THE DOCUMENT

The DEIR’s discussion of cumulative impacts is deficient because its
description of these 1mpacts varies and is inconsistent throughout the document.
2% Without an accurate and stable description of a project and its impacts, CEQA’s
L4 objective of furthering public disclosure and informed environmental decision-
making would be thwarted. Further, meaningful consideration of mitigatio
measures and alternatives would be impossible.202 _ :

The DEIR summarizes the potential “significant and unavoidable”
cumulative environmen_tal mmpacts of the Project in two separate tables: Table I-2
and Table VII-1. These two tables contain significant discrepancies.

188 DEIR at p. IV-13.

19 CEQA Guidelines 15130, subd. Mb)(5).

200 See Rio Vista Farm Bureau Center v. County of Solano (1992) 5 Cal App.4th 351, 374.
201 See City of Davis Municipal Code § 40A.03.030.

202 County of Inyo v. City of Los Angeles, supra, 71 Cal.App.3d at 192-193, 197-198, 203.
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The DEIR’s discussion of cumulative immpacts in Chapter IV also varies
widely from the discussion of cumulative impacts in Table I-2, Table VII-1, the
DEIR Executive Summary at pages ES-4 and ES-5, and the Cumulative Impact
discussion of Chapter V.

A. The DEIR’s Summary Impact Tables Are Inconsistent .

Table I-2 and Table VII-1 each assert on their face to provide the casual
reader with a complete summary of the Project’s “significant and unavoidable”
cumulative environmental impacts. A close review of these tables, however, reveals
that they each fail to include significant impacts that the other identifies.

Table I-2 identifies two cumulative impacts that Table VII-1 fails to list.
First, Table I-2 identifies cumulative impacts with the policies of the Sacramento
County General Plan as “significant and unavoidable.” Table VII-1 fails to identify
this impact. Table I-2 also identifies “Noise from the construction of the North City
interconnection” as a “significant and unavoidable” cumulative impact. Table VII-1
does not identify this impact.

Likewise, Table VII-1 identifies two cumulative impacts that Table I-2 fails to
identify. Table VII-1 identifies cumulative air quality impacts from the change in
existing power plant operations as “significant and unavoidable.” Table -2 does not
list this impact. Table VII-1 identifies increased overall per capita energy
consumption as a “significant and unavoidable” cumulative impact. Table I-2 also
fails to identify this impact.

B. The DEIR’s Summary Tables Fail to Include Significant
Cumulative Impacts Identified in the Chapter IV Discussion on
Public Services

Tables I-2 and IV-1 fail to identify the Project’s cumulative impacts on
“schools and parks,” despite the DEIR'’s identification of this impact as significant in
1ts Chapter IV discussion of public services impacts. On page IV-174, the DEIR
discusses cumulative public services impacts and concludes that the Project will
contribute to significant, unavoidable adverse impacts to fire and police services,
schools and parks. Tables I-2 and IV-1, however, only identify the Project’s
cumulative impacts to fire and police services. The Project’s impacts to schools and
parks are thus left undisclosed to the average reader who relies upon these
summary tables.
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C. Chapter IV’s Evaluation of Cumulative Land Use and Planning
Impacts Is Inconsistent with the DEIR’s Executive Summary
and Summary Tables

The DEIR’s Executive Summary states that the Project may have significant
cumulative land use and planning impacts. Tables I-2 and IV-1 state that these
significant cumulative land use and planning impacts include: (1) conflicts with
policies of Sacramento County General Plan, and (2) conflicts with Measure M, the
Natomas Joint Vision Plan, and the Sacramento International Airport Master Plan.

Chapter IV, Section H, contains a discussion of cumulative land use and
planning impacts, but this discussion fails to 1dentify any cumulative effects from
the Project. The entire discussion of cumulative impacts in Section H simply states
that there would be no cumulative impacts associated with the Western Area Power
Administration (‘WAPA”) plan to construct a new transmission line to provide
voltage support for the Sacramento area. By failing to identify cumulative impacts
in this section, this section implies that no cumulative land use and planning
impacts exist. As a result, this section is inconsistent with the conclusion in the
Executive Summary and in the summary tables.

D. Chapter IV’s Evaluation of Cumulative Noise Impacts Is
Inconsistent with the DEIR’s Executive Summary and
Summary Tables

The DEIR’s Executive Summary declares that the Project. may have
significant cumulative noise impacts. Tables I-2 and IV-1 state that these
significant cumulative noise impacts include: (1) noise from construction of the
North City interconnection; (2) noise from new transmission lines; and (3) noise
from operation of the Willow Slough substation.

The noise discussion in Chapter IV, Section I, however, provides the opposite
conclusion. Section I concludes the Project’s contribution to cumulative noise levels
will be “minor” and “not significant.”203 Accordingly, this section conflicts with the
conclusion in the Executive Summary and in the summary tables.

203 DEIR at p. VII-161.
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E. Chapter IV’s Evaluation of Cumulative Population and
Housing Impacts Is Inconsistent with the DEIR’s Executive
Summary and Summary Tables

The DEIR’s Executive Summary concludes that the Project may result in
significant cumulative impacts on population and housing. Tables I-2 and IV-1
state that these significant cumulative population and housing impacts include:

(1) increased population growth; (2) increased housing demand; and (3) preemption
of housing on land planned for housing development. :

The discussion of population and housing in Chapter IV, Section J, includes a
discussion of future projects and growth generally, but lacks any analysis or
conclusion as to cumulative impacts,.204 By failing to identify any cumulative
impacts in this section, this section implies that no cumulative population and
housing impacts exist. This section is thus inconsistent with the Executive
Summary and the summary tables.

F. Chapter IV’s Evaluation of Cumulative Recreation Resources
Impacts Is Inconsistent with the DEIR’s Executive Summary
and Summary Tables

The Executive Summary declares that the Project may have significant
cumulative impacts on recreation resources. Tables I-2 and IV-1 state that these
significant recreation impacts include impacts to public recreational facilities.

The evaluation of recreation resources in Chapter IV, Section L, however,
reaches the opposite conclusion. Section L concludes “the cumulative impacts on
recreational facilities will be less than significant.”205 As a result, this section is in
conflict with the conclusion in the Executive Summary and the summary tables.

G. Chapter IV’s Evaluation of Cumulative Transportation and
- Traffic Impacts Is Partially Inconsistent with the DEIR’s
Executive Summary and Su_mmary Tables

Tables I-2 and IV-1 declare that the Project will have significant cumulative
transportation and traffic impacts, including: (1) construction traffic impacts, and
(2) operation and maintenance traffic impacts.

204 DEIR at pp. [V-166 & IV-167.
205 DEIR at p. IV-179.
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The discussion of transportation and traffic impacts in Chapter IV,
Section M, concludes that operational and maintenance trips associated with the
Project will contribute to the significant cumulative impact on traffic congestion.206
However, it fails to identify or to discuss cumulative impacts from construction
traffic impacts. As a result, this section conflicts with the summary tables.

H. © Chapter IV’s Evaluation of Cumulative Utilities, Service
Systems and Energy Conservation Impacts Is Partially
Inconsistent with the DEIR’s Executive Summary and
-Summary Tables

Tables I-2 and IV-1 declare that the Project will have significant cumulative
utilities, service systems and energy conservation impacts, including: (1) increased
overall per capita energy consumption, and (2) impacts on solid waste disposal
facilities.

Chapter IV, Section N, evaluates the Project’s utilities, service systems and
energy conservation impacts. Section N concludes that the Project will contribute to
the increased demand for solid waste disposal in the region and that this will result
in a significant cumulative impact.207 Section N, however, fails to identify or
discuss cumulative impacts on increased overall per capita energy consumption. As
a result, this section conflicts with the summary tables.

XII. THE DEIR FAILS TO DESCRIBE THE PROJECT'S CUMULATIVE
IMPACTS WITH SUFFICIENT DETAIL TO ALLOW MEANINGFUL
REVIEW

The DEIR concludes that the Project “will have significant cumulative
impacts in the areas of aesthetics, agricultural resources, air quality, biological
resources, cultural resources, hazards and hazardous materials, hydrology and
water quality, land use, noise, population and housing, public services, recreation,
transportation and traffic, and utilities/service systems/energy conservation.”208
The DEIR fails, however, to provide the exact character and nature of these

206 DEIR at p. IV- 187.
207 DEIR at pp. IV -198-199. -
208 DEIR at p. ES-4.
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cumulative impacts. Instead, these cumulative impacts are described in vague and
general terms, with no analysis of the scope or type of impact.

~ Tables I-2 and VII-2 provide some subcategories to these areas of cumulative
1mpact, but these subcategories are also vague and general in term. For example,
these summary tables conclude that the Project may result in cumulative hydrology
and water quality impacts, including: (1) impacts on storm water quality, and
(2) impacts to groundwater hydrology. The nature, cause and scope of these
impacts, however, are not revealed. The discussions of cumulative impacts in
Chapter IV are equally lacking in detail for each of the identified areas of
cumulative impacts. '

It is not enough merely to say that a significant impact will occur; there must
also be some analysis of that impact to guide decisionmakers and the public.20® By
not including such analysis, the EIR fails to apprise the decisionmakers and the
public as to the scope and type of impacts that will worsen as a result of the Project.
Furthermore, such failure prevents any meaningful analysis of feasible mitigation
measures to reduce or avoid these impacts.

XIII. TﬁE DEIR FAILS TO REQUIRE ADEQUATE MITIGATION FOR
IMPACTS IDENTIFIED AS SIGNIFICANT

The DEIR is deficient because it improperly identifies numerous significant
impacts as “unavoidable” without any discussion of potential mitigation measures.

An EIR must identify mitigation measures for each significant environmental
effect identified in the EIR.210 Cumulative impacts are not an exception to this
requirement. An EIR must examine reasonable options for mitigating or avoiding
the Project’s contribution to cumulative impacts.211 '

This requirement to identify mitigation measures is the core of an EIR 212
CEQA imposes an affirmative obligation on agencies to avoid or reduce

209 Santiago County Water Dist. v. County of Orange (1981) 118 Cal.App.3d 818, 831; Stanislaus
Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4t 182, 195-97; Kings County
Farm Bureau v. City of Hanford, supra, 221 Cal.App.3d at 724 & 733.

210 Pub. Resources Code § 21002.1, subd. (a); CEQA Guidelines § 15126.4.

211 CEQA Guidelines 15130, subd. (b)(5).

22 See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564-565.
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environmental harm by adopting feasible project alternatives or mitigation
measures.213 Without an adequate analysis and description of feasible mitigation

measures, 1t would be impossible for agencies relying on the EIR to meet this
obligation. :

A legally adequate EIR must identify “[m]itigation measures proposed to
minimize the significant effects on the environment.”2!4 Mitigation measures must
be capable of: (a) “[a]voiding the impact altogether by not taking a certain action or
parts of an action;” (b) “[m}inimizing impacts by limiting the degree or magnitude of
the action and its implementation;” (c) “[r]ectifying the 1mpact by repairing,
rehabilitating, or restoring the impacted environment;” (d) “[rleducing or
eliminating the impact over time by preservation and maintenance operations
during the life of the action;” or (e) “[cJompensating for the impact by replacing or
providing substitute resources or environments.”2!5

In this case, the DEIR has identified numerous significant environmental
impacts.?¢ For the majority of these impacts, however, the DEIR fails to identify

mitigation measures. Instead, the DEIR simply declares these impacts to be
“unavoidable.”

This approach violates both the letter and the intent of CEQA. An EIR may
not avoid this requirement by simply declaring an impact “unavoidable.” Public
Resources Code Section 21081 requires identification of specific economic, legal,
social, technological or other barriers prior to declaring mitigation infeasible.
Furthermore, a finding that no feasible mitigation exists must be accompanied by
supporting facts and analysis.217 ‘

Here, the DEIR consistently fails to identify feasible mitigation measures
capable of mitigating the Project’s significant environmental impacts. Furthermore
the DEIR fails to provide any evidence or analysis to demonstrate that no such
mitigation exists. '

ks

213 Pub Resources Code §§ 21002-21002.1.

214 Pub. Resources Code § 21100, subd. (b)(3).

215 CEQA Guidelines § 15370.

216 See, e.g., DEIR at Tables I-1 & I-2.

217 Rio Viste Farm Bureau Center v. County of Solano, supra, 5 Cal. App.4th at 374.
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In particular, the DEIR fails to provide any mitigation analysis whatsoever
relating to the following potential cumulative impacts that have been identified as
“significant and unavoidable™

¢ Cumulative aesthetic impacts including: (1) cumulative visual impact to
scenic corridors designated in Yolo County General Plan, and (2) cumulative
conflict with scenic policies of the Yolo County and Sacramento County
General Plans, '

e Cumulative agricultural resources impacts, including: (1) acquisition or
easement across adopted agricultural preserve or Williamson Act contract
land; (2) conversion of prime farmland, unique farmland, or farmland of
statewide importance to non-agricultural uses; and (3) conflict with existing
zoning for agricultural use or a Williamson Act contract.

e Cumulative air quality impacts, including: (1) change in existing power plant
operations; (2) construction emissions; and (3) operation and maintenance
emissions.

.o  Cumulative biological resources impacts, including: (1) temporary impacts to
special status species that use vernal pools and swales; (2) temporary impacts
to special status species that inhabit grasslands and agricultural lands; 3)
temporary impacts to special status species that inhabit marsh, riparian
areas, and woodland; (4) permanent loss of habitat used by special status
species; (5) loss of special status bird species from collisions with
transmission lines; (6) impacts to sensitive natural communities; (7) impacts
to wetlands; (8) interference with fish or wildlife movement; (9) conflict with
local policies or ordinances; and (10) conflict with habitat conservation plans.

e Cumulative cultural resources impacts, including: (1) cultural resource
impacts from reconstruction of the Power Inn Road to Hedge substation
transmission line; (2) cultural resources impacts from construction of the
North City interconnection; (3) cultural resources impacts from construction
of the Woodland-Elverta transmission line; (4) cultural resources impacts
from construction of the Willow Slough substation; (5) cultural resources
impacts from reconductoring in the annexation territory; and (6) impacts to
paleontological resources from construction of Project components.
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Cumulative hazards and hazardous materials impacts, including:
(1) exposing people or property to hazardous materials or conditions;

(2) conflicts with airport comprehensive plans; and (3) increased risk of
wildfire.

Cumulative hydrology / water quality impacts, including: (1) impacts on
storm water quality, and (2) impacts to groundwater hydrology.

Cumulative land use / planning impacts, including: (1) conflicts with policies
of Sacramento County General Plan, and (2) conflicts with Measure M, the
Natomas Joint Vision Plan, and the Sacramento International Airport
Master Plan.

Cumulative noise impacts, including: (1) noise from construction of the North
City interconnection; (2) noise from new transmission lines; and (3) noise
from Willow Slough substation. ‘

Cumulative population / housing impacts, including: (1) increased population

growth; (2) increased housing demand; and (3) preemption of housing on land
planned for housing development.

Cumulative public resources impacfs, including: (1) desired fire and police
response times, and (2) increased demand for schools and parks.

Cumulative recreation resources impacts, including impacts to public
recreational facilities.

Cumulative transportation and traffic impacts, including: (1) construction
traffic impacts, and (2) operation and maintenance traffic 1mpacts.

Cumulative utilities / service systems / energy conservation impacts,
including: (1) increased overall per capita energy consumption, and

(2) impacts on solid waste disposal facilities.

Cumulative growth inducing impacts caused by lowering rates and 1mproved
reliability.

In addition to these cumulative impacts, the DEIR identifies a number of

other direct and indirect Project impacts as “significant and unavoidable.” As with
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the cumulative impacts, the DEIR fails to adequately consider potential mitigation

measures for these direct and indirect project impacts. These impacts include:

» Significant visual impacts to scenic corridors designated in the Yolo County
General Plan.

o Significant diesel emissions from Project constructlon operation and
maintenance.

e Significant short-term noise impacts from various construction and
reconductoring activities.

» Significant growth-inducing impact caused by lowering rates and improved
reliability.

The failure to describe and evaluate mitigation measures for these significant
1mpacts renders the DEIR legally inadequate. The DEIR must be revised to
identify potential mitigation measures for each of these impacts or to provide
substantial evidence that no such measures exist.

A, Lack of Control Over Land-Use Development in Local
Jurisdictions Does Not Excuse SMUD and LAFCo from
Evaluating Mitigation Measures for Cumulative Impacts

In the analysis of a number of the cumulative impacts, the DEIR implies that
the reason it has not identified any mitigation measures to address the cumulative
impact is that “SMUD and LAFCo have no control over land-use development in
local jurisdictions.”?18 CEQA, however, does not permit a lead agency to refuse to
try to mitigate significant environmental effects of a project simply because another
agency may have greater power to address the impact.2!9 :

In Citizens for Quality Growth, the EIR failed to consider feasible measures
to mitigate the project’s impacts on wetlands. The City argued that it had no duty
to consider mitigation measures for wetland impacts because the USACE had
ultimate regulatory authority over the wetlands. The Court of Appeal disagreed,
concluding that because the City’s proposed Project (a general plan amendment and

218 DEIR at p. IV-6. :
219 Cutizens for Quality Growth v. City of Mount Shasta (1988) 198 Cal.App.3d 433, 443; see also
Lexington Hills v. State of Calif. (1988) 200 Cal.App.3d 415, 433-435.
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rezone) would significantly impact the wetlands, the City was required to consider

whatever potentially feasib_le mitigation measures lay within its authority and
power.

Citizens for Quality Growth emphasized that an agency must consider
whatever potentially feasible mitigation measures lay within its authority and
power to mitigate an impact. Compliance with CEQA requires evaluating potential
mitigation measures for significant impacts. An agency cannot simply refrain from
considering mitigation measures.

B. Feasible Mitigation Measures for the Project’s Sighificant
Impacts Exist and Should Be Required

If an impact is found to be significant, then the EIR must analyze all but
facially infeasible means of mitigating that impact.220 For each of the impacts
identified by the EIR as “significant and unavoidable,” numerous feasible A
mitigations exist. In the chart below, we provide a list of just some of the potential
measures that could be imposed to reduce or eliminate these impacts. The lead
agency should also request that responsible agencies examine these impacts and
provide their own mitigation suggestions. Each of these suggestions is feasible and
has, in fact, been adopted as mitigation measures in other projects in California.
Consequently, CEQA requires that LAFCo adopt these mitigation measures.

220 Los Angeles Unified School District v. City of Los Angeles (1997) 58 Cal.App.4th 1019, 1029.
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Page 76 '

X1V. THE DEIR FAILS TO ADEQUATELY ANALYZE THE GROWTH-
INDUCING IMPACTS OF THE PROJECT ’

The DEIR’s analysis of the Project’s potential growth-inducing effects is
legally deficient. The DEIR fails to describe and evaluate the impacts that may
result from the Project’s inducement of growth. )

When preparing an EIR, the lead agency must identify, discuss and analyze
the growth-inducing impacts of a proposed project.?22 A project must be analyzed to
determine if it will facilitate and encourage population growth, economic growth or
changes in land use and development patterns.223

“[An] EIR must.discuss growth-inducing impacts even though those impacts
are not themselves a part of the Project under consideration, and even though the
extent of the growth is difficult to calculate.”224 In determining if a project has
growth-inducing impacts, the EIR should look to whether the Project may set in
motion market forces that can lead to economic pressure for growth.225

The DEIR acknowledges that the Projéct may induce increased growth in the
annexation area if it meets its Project goal of reducing electric rates by up to 25%.226
Lower rates are, by their nature, likely to induce greater growth in the annexation
area than in surrounding areas with significantly higher rates. Lower rates give
businesses a long-term competitive advantage over businesses located in territories

. with higher electrical rates.

A 2004 study by Area Development Magazine, ranks energy costs and
availability as one of the top five factors for businesses making site selection
decisions.22? This study demonstrates that, should the Project deliver its promise of
reduced electric rates, businesses would be more likely to relocate to the annexation
territory in order to avail themselves of this competitive advantage.

Such growth would have all of the attendant consequences on the
environment, such as construction impacts, traffic impacts, noise and visual

222 CEQA Guidelines § 15126.2, subd. (d).
223 Id.

224 Napa Citizens for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal. App.4th
342, 368, 110 Cal.Rptr.2d 579.

225 City of Antioch v. City Council (1986) 187 Cal.App.3d 1325, 1333.
226 DEIR at p. VI-2.

227 Area Development Magazine, 19th Annual Corporate Survey (December, 2004) at p. 6.
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i aesthetic impacts, air and water quality impacts, energy consumption impacts, loss
of agricultural land, loss of critical biological habitat, and increased burdens on
f% public services. CEQA Guidelines recognize, for example, that population growth
may “tax existing community service facilities, requiring the construction of new

facilities that could cause significant environmental effects.”228

& In addition, lower electrical rates may significantly change the pattern of
housing development and growth in the area. The Project may thus result in
significant localized urban encroachment and development pressures within the
iad traditionally agricultural areas of the annexation territory. This growth may very
well occur in suburban and rural sprawl patterns, most harmful to habitat areas
and farmland.

While acknowledging that growth impacts may be significant, the DEIR, fails
to identify or to evaluate the potential scope and manner of these impacts. The

DEIR further fails to identify or to evaluate any mitigation measures to reduce or
avoid these impacts.

P
b Review of the likely growth-inducing impacts of the Project “cannot be
n postponed until such effects have already manifested themselves through requests
L’ for amendment of the general plan and applications for approval of housing
developments.”22? The fact that the exact extent and location of such growth cannot
3 now be determined does not excuse the lead agency from evaluating the potential
u impacts of such growth. The Court of Appeal has held that the fact that future
development may take several forms, does not excuse evaluation of a project’s
31 growth-inducing impacts.230 ' ‘
The DEIR must be revised to identify with greater precision the potential

impacts that may result from the Project’s significant growth-inducing impacts.
i Potential mitigation measures to address such impacts must also be identified and
evaluated for feasibility.

pors

i

228 CEQA Guidelines, § 15126.2, subd. (d).

228 Stanislaus Audubon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, 158-159.
230 Id.
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XV. CONCLUSION

The proposed DEIR fails to fulfill its responsibilities under CEQA. The
comments presented above identify numerous impacts that are undisclosed,
erroneously evaluated or insufficiently mitigated. A revised DEIR must be
prepared to correct these deficiencies. Because such revisions would be significant,
the revised DEIR must be recirculated for public review and comment.

Thank you for providing us the opportunity to comment on this matter.

Sincerely,

The— at—

Thomas A. Enslow

TAE:cnh
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